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Last week, the House Financial Services Committee, led by Chairman Jeb Hensarling (R-TX), introduced 

the Financial CHOICE Act, H.R. 5893: comprehensive financial legislation designed to largely repeal and 

replace major parts of the Dodd-Frank Act. The bill is over 500 pages long. It was voted out on a nearly 

party line vote with all Democrats voting no and all Republicans but one in favor of the bill.  

The overall fate of the bill is unclear. It may still move to the full U.S. House of Representatives, but time 

is running out on this session of Congress, which is likely to adjourn in October for the elections and 

reconvene in mid-November until late December.  

New Name, New Structure 

Under the bill, the CFPB would be changed to the “Consumer Financial Opportunity Commission 

(CFOC),” and tasked with the dual mission of consumer protection and maintaining competitive markets. 

However, the biggest change would come to the structure of the newly named agency. The current 

single director of the CFPB would be replaced by a bipartisan, five-member commission subject to 

congressional oversight and appropriations. This represents a major change to the CFPB. For many 

years, Republicans in Congress have been critical of the CFPB’s structure as lacking any checks and 

balances on its work. 

Further, the legislation requires that any new rules have a cost-benefit analysis performed by an Office 

of Economic Analysis. The bill would require the new CFPB to verify consumer complaint information 

before it is publicly posted. It would also require the new Commission to obtain permission before 

collecting personally identifiable information on consumers. It would repeal the authority to ban bank 

products or services it deems “abusive” and any CFPB authority to prohibit arbitration. It would 

establish a process for writing an advisory opinion, so the title industry and others could get guidance 

on Commission rules. In addition, the revised CFPB would be subject to a new REINS Act. This would 

require any rule that has over a $100 million impact on the economy to need Congressional approval. 

The bill would also create a small business advisory council to the new Commission. During this 

Congress, the title industry supported bi-partisan legislation that would create such a council. Banks, 

credit unions and consumers each have their own advisory councils, but much of the work the CFPB has 



done involves the real estate and title industry, yet we have not had a standing forum to communicate 

our concerns. 

Direct Impact to the Title Insurance Industry 

This new legislation could impact the title insurance industry in many ways. First of all, it includes the 

Mortgage Choice Act, which has particular impact on the title industry. This legislation previously passed 

the full U.S. House in April 2015. Currently, title insurance costs do not count against the three percent 

cap on points and fees for a mortgage, unless the title company is affiliated with the lender. This 

legislation clarifies that lender-affiliated title company premiums would also not count toward the three 

percent cap. If the three percent cap is exceeded, it cannot be considered a “qualified mortgage” and 

thus does not have any legal safe harbor protections. TLTA will be closely monitoring this aspect of the 

larger bill in particular. 

The legislation would also make changes to ease the regulatory burdens for community banks and credit 

unions. The bill would automatically treat mortgages made by banks and credit unions that keep them in 

their own portfolio as meeting the definition of a “qualified mortgage.” This would give banks more 

leeway to tailor loan terms if they plan on holding them on their own books but keep the legal 

protections of being a QM. 

Federal banking regulators would also be required to tailor new regulations based on size. Smaller 

institutions have complained for years that more rules coming out of Washington are one-size-fits-all; 

this will mandate consideration of the impact on smaller financial institutions.  

In addition, the bill would create a legal safe harbor from escrow requirements of taxes and insurance 

for community financial institutions – those with less than $10 billion in assets – that will hold loans in 

portfolio for three years. It will further exempt small depository institutions – those that make fewer 

than 100 mortgages a year – from the Home Mortgage Disclosure Act’s reporting and recordkeeping 

requirements.  

Finally, the bill would make major changes to the capital requirements for the largest banks, requiring 

them to hold more capital; but it would also free them from detailed capital and liquidity standards. It 

would also make a number of changes to securities laws and encourage small capital formation. 

In Conclusion 

TLTA will be closely tracking this bill and updating members during the process. The bill will probably not 

become law during this session of Congress, but it could serve as a template for financial reform in the 

next Congress. The degree of its success will largely depend on the outcome of the elections and control 

of the U.S. Senate. 


