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Sunset Commission Keeps Examination Function with Guaranty Association 

TLTA staff and members worked hard to achieve a successful amendment to the Sunset process. We‘re extremely grateful for the efforts of Chairman Byron Cook who raised concerns regarding the Texas Department of Insurance (TDI) Sunset Staff Recommendation 3.1 and helped sever this issue from the final report. 
On July 6, the Texas Sunset Advisory Commission met to adopt their final recommendation for the TDI agency review. The 12-member Commission periodically reviews the policies and programs of more than 150 government agencies to determine if the agency should continue, be reorganized, disbanded or otherwise redirected.
Prior to the 2009 legislative session, TDI was subject to the Sunset review process. The final report to the 81st Legislature contained three recommendations relative to TDI and its regulation of title insurance. These included a recommendation to require an annual audit of title agents. As you may recall, this recommendation became part of the Sunset bill and was later negotiated out as a result of the formulation of House Bill 4338, a comprehensive bill designed to address and prevent title agent insolvencies. 

Due to end-of-session deadlines, time ran out and the TDI Sunset bill did not pass. In July 2009, a brief special session was called to pass legislation that would permit TDI, along with Texas Department of Transportation (TXDOT) and a few other state agencies, to continue operating. However, this extension required TDI to undergo another Sunset review process before the 2011 legislative session begins in January.

During the recent review, Sunset staff recognized the work which had taken place as a result of H.B. 4338 and as a result, did not include the required agent audit in their recommendations. They did, however, offer Recommendation 3.1, which proposed that the examination function of the Texas Title Insurance Guaranty Association (Guaranty Association) no longer be directed by the Guaranty Association. Based on the recommendation these activities would take place instead at the direction of the TDI Commissioner, allowing the Commissioner to reprioritize those activities to concentrate on the verification of statistical data for rate making purposes. These activities would continue to be funded by the Guaranty Association, but any oversight or ability to direct the activities would be taken away.

This recommendation concerned TLTA for a number of reasons. First, the Guaranty Association has performed this oversight function successfully since its founding in 1988. Second, vesting this authority in the TDI Commissioner might risk the diverging of resources away from preventing against defalcations and financial insolvencies to simply focusing on evidence for the rate case and verifying the statistical information submitted by agents. Removing this protection for the public could result in an unfortunate turn of events for the title industry as it’s in our best interest to encourage every opportunity to prevent fraud, theft, and mismanagement of the peoples’ money entrusted to the title industry. Third, the statistical information has been verified to a great degree and has proven to be reliable. As TDI staff reported during the last quarter, they conducted 74 comprehensive examinations at the direction of and with funding from the Guaranty Association, checking 47% of the files examined against the statistical report. During the checking, any discrepancies discovered were de minimis in number and easily explained as simple human error rather than willful misreporting. Lastly, having TDI conduct these examinations while having the Guaranty Association pay would have rendered the Guaranty Association a unique tax collector for TDI when activities directed in this manner would be more properly funded through a general departmental appropriation.

Fortunately, the Sunset Commission chose not to adopt Recommendation 3.1, therefore the proposal will not become a part of the upcoming 2011 TDI Sunset legislation. TLTA will continue to monitor this issue closely and provide any pertinent updates. If you have any questions, please contact TLTA at 512.472.6593.
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