
 

 

 

August 4, 2010 

The Honorable Mike Geeslin 
Texas Department of Insurance 
P.O. Box 149104 
Austin, TX 78714-9104 

Dear Commissioner Geeslin: 
 
As I begin my year as President of the Texas Land Title Association, I want you to 
know how much I am looking forward to working with you and the Department staff.  
There is no doubt the coming year will be another eventful one for your agency and 
the Texas land title industry.  I would also like to take this opportunity to emphasize 
a matter of great concern. 
 
As you know, during the 81st Legislative Session TLTA met with TDI staff to discuss 
ways to address the issue of potential title agent insolvencies and the burden that 
they might place on the Department.  The recent economic downturn was significant, 
and its impact on the real estate market produced some agent insolvencies.  Since 
the beginning of the economic crisis, the Department has engaged in 11 cases of 
agent insolvencies. 
 
Understandably, these insolvencies challenged existing TDI resources and as such 
motivated the Department to question what could be done to prevent insolvencies in 
the future.  TLTA and TDI staff discussed this issue on numerous occasions which 
allowed us to negotiate various solutions designed to prevent or otherwise mitigate 
the impact of these insolvencies on the Department and the public.  The result of our 
collaboration was H.B. 4338.   
 
H.B. 4338 included many creative and thoughtful approaches to addressing the 
issue. Some of those approaches were more costly than others.  The most difficult 
piece for the industry without question was the establishment of authority for you to 
create minimum capitalizations for existing and future title agents.  H.B. 4338 sets 
out a schedule for minimum capitalizations to balance your authority such that any 
required capitalization would be limited to certain amounts for certain agents and 
those amounts would not be required before certain time periods had passed. 
 
The minimum capitalization requirements as contemplated by the statute could be 
met in different ways including a letter of credit, a bond, a certification of assets or a 
deposit with the Department.  The discussions with TDI and TLTA focused a great 
deal on these methods of compliance in the hopes of creating an accessible, 
workable and affordable means of meeting future capitalization requirements which 
you or a future Commissioner may establish.  However, since a reasonably 
affordable bonding procedure has proved elusive, the only truly fair and workable 
approach to the capitalization requirements is the “deposit plan” as suggested earlier 
by TLTA. 
 



We sincerely believe it is not necessary to revisit H.B. 4338 in the next legislative 
session to establish a workable solution.  The rule-making process can adequately 
install a system of agent capitalization to address any policy concerns, while at the 
same time preserving the health of the industry. 
 
Commissioner Has Broad Discretion 

As a party to these conversations, I can tell you that everyone involved had 
imperfect and incomplete knowledge about the costs involved and what would be the 
most workable solution(s).  All parties were aware that the workability of any future 
requirements would depend on how the rules for these compliance alternatives might 
be structured.  Because of these questions, the statute intentionally vested a great 
deal of discretion in the Commissioner.  The timing, structure, amounts, indeed even 
whether there would be mandatory minimum capitalizations at all, would be 
completely up to the Commissioner. 
 
Bond Has Not Proven Workable 

At the time, there was a great deal of optimism that the bond would be the most 
efficient means of meeting any capitalization requirement.  This is why there is a 
statutory prohibition against creating a capitalization requirement without 
promulgating a bond form.  Unfortunately, the bond form has proven to be an 
elusive solution for title agents.  Its prospect looks bleak for two reasons.  One, the 
underwriting process required by the bonding company will be prohibitively 
expensive resulting in limited availability.  Two, the bond form as proposed by TDI 
staff will have significant risks for the bonding company and thus dramatically 
increase its price. 
 
Certification of Assets Is Not Available from a CPA 

The certification of assets option was viewed as the other most likely candidate for a 
lesser expensive means of compliance.  A common refrain in the negotiations was if 
a title company, for example, owned its own building and that building was valued at 
or more than the amount the Commissioner required for a minimum capitalization 
then a title agent could simply “certify” that it has unencumbered assets of a certain 
amount.  The statute contemplated a certification by a certified public accountant 
(CPA) that the assets were unencumbered at a value “in excess of liabilities.”   
 
Unfortunately, it was assumed by those discussing and crafting the bill that this 
would be a simple straightforward process.  (Again, legislation is often crafted with 
imperfect knowledge.)  What the working group failed to appreciate was that a CPA 
would not “certify” such a thing.  An accountant could perform various accounting 
type procedures and communicate the results of such review including in order of 
depth and difficulty, a review, a compilation and an audit.  TLTA has proposed for 
this particular rule an approach that would approximate a compilation.  The TDI staff 
draft proposal, on the other hand, requires a full blown audit in addition to a 
certification that we have learned from discussions with CPAs, is not possible to 
obtain.  What we are left with is an unworkable rule.   
 
Letters of Credit Are Not Available to Many Agents 

Letters of credit by a bank are only available if the necessary money is already set 
aside in an account.  Only those agents already in such a position can avail 
themselves of this option. 
 



Deposit Option Exists in Statute 

As sufficient letters of credit may not be obtainable by many title agents, a bond 
option is impractical, and a certification of assets is impossible, the most workable 
solution left is the deposit option articulated by the statute. 
 
As Commissioner, you have significant discretion as to the definition of and 
procedures for utilizing the deposit option.  A few months ago, I and other interested 
parties met to propose an approach to the deposit option that would make the 
minimum capitalization requirement a workable reality. 
 
I respectfully request and urge you to carefully review and consider this proposal, as 
well as the negative impact of the alternatives.  Absent adoption of a workable 
deposit plan, the imposition of mandatory minimums up to the levels allowed by 
statute would risk putting many title agents out of business.  How tragically ironic, if 
in the Department’s attempt to address insolvencies, the new regulation actually 
forced agents out of business.  This is a real issue.   
 
According to data from the Texas Title Insurance Guaranty Association (TTIGA), the 
guaranty fee remittances for the last quarter continue to show a significantly reduced 
level of business taking place in the title industry compared to period predating the 
economic downturn.  This data also helps to illuminate the possible impact of a 
draconian approach to the imposition of minimum capitalization requirements.  Out 
of 600 licensed title agents, 20 reported doing no business at all during the period, 
while 306 remitted less than $500.  In the universe of Texas title agents, over 50% 
closed fewer than 100 deals during the quarter.  This means that it is highly unlikely 
that the majority of title agents will be able to produce enough money to comply 
with a lump sum capitalization payment. 
 
Unfortunately, in order to meet the capitalization payment many agents would likely 
have to either lay off additional employees or shut their doors.  In this economy, any 
incidence of another unemployed individual is a tragedy.  We cannot assume there is 
another opportunity readily available for these title professionals.  Moreover, forcing 
people to shut down or file for bankruptcy is a particular injustice, especially for 
those agents who have spent an entire career in the industry or are even carrying on 
a multigenerational family business. 
 
Fortunately, you have the ability to meet your staff’s goals of additional regulation 
while avoiding the creation of serious hardship in the lives of many Texans.   
 
The deposit plan proposed by TLTA (Deposit Plan) allows for accumulation of 
minimum capitalizations to be used by the Department for contingencies at a pace 
and in a manner which is workable and humane for the regulated title agent.  
 
The Deposit Plan is a Practical Solution 

The Deposit Plan provides by rule a structured plan for agents to meet required 
minimum capitalization by depositing money with the Department over a reasonable 
period of time.  This deposited money remains an asset of the agent, however, in the 
event of an insolvency and failure to properly wind down operations, the Department 
can utilize the money to address issues associated with the agent’s insolvency.  The 
Deposit Plan requires agents to deposit $5 with the Department for every issued 
policy with the Department until the agents’ particular minimum is met.  There would 
be no time limit, rather the deposit practice would simply continue until the 



regulatory requirements are satisfied.  New licensees could be required to make a 
“down payment” of a certain percentage of their required minimums and continue 
making the per policy deposit until the minimums are met. 
 
Commissioner Has Authority to Establish Deposit Plan 

It bears repeating that you have complete and unquestionable authority to 
promulgate the proposed Deposit Plan.  The capitalization schedule set forth in H.B. 
4338 is simply a set of “caps” on your ability to impose capitalization requirements, 
as well as limitations to the timing of such capitalization.  You have the ability to 
“establish lesser amounts by rule” per Sec. 2651.012 (c) and in accordance with 
subsection (j) you may “extend the dates” of the timetable set forth.  Mechanically 
you may require lesser amounts of deposits and give agents the time they may 
require to establish the deposit amounts.  Also in subsection (j) of the statute it 
states that the statute setting forth the limitations on capitalization do not take effect 
until you “adopt the form, content, and procedures for use of the surety bond…”; 
therefore, you possess the complete authority whether or not to establish a 
minimum capitalization system.   
 
The introduction and passage of this bill was sought by TLTA in coordination with TDI 
staff.  The law provides authority for minimum capitalization, not mandates.  The law 
provides your Department with options relative to capitalization requirements to be 
employed at your discretion. 
 
The Only Disadvantage of the Deposit Plan is Possibility of Extended Time 

For some agents, the accumulation of mandatory minimum amounts will be slower 
and more protracted than for others.  At $5 per policy, plus the initial amount of 
money received through any “down payment” it may take some time to reach the 
Department’s desired capitalization if the agent is not closing many deals.  However, 
this very fact underscores the necessity of taking this approach versus demanding 
large sums of money from these agents all at once.  In other words, if the business 
to provide rapid accumulation of deposits is not present, it would also stand to 
reason there are not enough resources to accommodate a significant and instant 
demand by the government for payment and sequestering of funds.   
 
The fact that the accumulation of funds for contingency purposes tracks real market 
activity is actually a good thing.  It ensures that the capitalization policy is grounded 
in reality.  Further, the accumulation of deposit resources at least in some manner 
tracks the risk to the Department of suffering any negative consequences of an 
insolvency, since any risk to the public is increased as the number of policies sold 
increases and vice versa.  Moreover, we should be mindful not to look at these risks 
in a vacuum.  The fact is there are layers of protection to the public including a 
Guaranty Fund and the activity of the Texas Title Insurance Guaranty Association as 
well as the other measures in H.B. 4338 already in effect. 
 
Advantages of the Deposit Plan Are Many 

There are many advantages to the Department and the public with the Deposit Plan.  
First, alternatives such as making a claim against a bond or liquidating 
unencumbered assets or even collecting on a letter of credit could require significant 
Department staff time and resources. On the other hand, with cash deposits the 
money is right there ready to use on day one.  
 



Second, there is no change in statute required to make this happen.  The authority 
and flexibility are clear in the current law.   
 
Third, this plan avoids the potentially disproportionate, negative impact on the small 
metro agent.  For example, if you were to adopt a mandatory minimum capitalization 
up to the statutory limits in a county with a large population, a small agent in this 
area would be subject to a significant burden relative to its larger same market 
competitors or their smaller county peers.  By developing a more accessible plan the 
harm of this inequity is diminished.   
 
Fourth, the Deposit Plan provides the best opportunity to avoid messy insolvencies to 
begin with by providing a significant incentive for an agent to properly wind-down 
their business operations before shutting their doors.  The whole point of a minimum 
capitalization plan is to provide resources to clean up a mess created by an agent 
who did not properly wind down its operation.  Much like a rent deposit provides an 
incentive for a tenant to “clean up their mess” or otherwise avoid creating one in the 
first place, the deposit creates an enormous incentive for the title agent to properly 
wind down.  If they exit the business in an improper fashion, they will leave 
significant money on the table that they might otherwise retrieve.  Under the plan, 
the Department does not release the deposited money until the Department is 
completely satisfied that the agent has taken the steps to properly wind down their 
operation.  Thus, the deposit in itself is a more elegant and powerful solution to the 
problem of agent insolvencies than the minimum capitalization requirements in 
general.  
 
Finally, the Deposit Plan avoids the possibility of forcing title agents to close their 
doors or add to the state’s unemployment rolls.  It is worth noting, that a significant 
number of agents placed at risk by the contemplated TDI mandatory minimum 
capitalization requirements are in counties with only one or two currently licensed 
title agents.  The loss of these agents would remove not only the ability for 
consumers to easily obtain title insurance but would lessen competition potentially 
resulting in service levels below that which Texans deserve. 
 
In conclusion, the Deposit Plan is the only available option that avoids significant 
hardships for employers and employees in the Texas title industry.  The workability 
of the Deposit Plan is perhaps its greatest virtue.  Adopting this approach would be 
consistent with the discussions and goals that went into the formulation of H.B. 4338 
and provide an obtainable solution. 
 
Thank you for this opportunity to reach out and express my eagerness to work with 
you and your staff this year in my capacity as the TLTA President.  I truly appreciate 
your consideration of our proposal and look forward to our working together to craft 
solutions for the title industry, the Department, and the consumers we both serve. 
 
Sincerely, 

 
 
Brian Pitman 
 
 


