
 

 

  

 

 

October 10, 2012 

 

 

 

Ms. Monica Jackson 

Office of the Executive Secretary  

Consumer Financial Protection Bureau 

1700 G Street, NW 

Washington, DC 20552  

 

Re: Docket No. CFPB-2012-0028 

 

Dear Ms. Jackson:   
 

I am writing on behalf of the Texas Land Title Association (TLTA).   TLTA is a statewide trade 

association representing the Texas title insurance industry and currently serving over 13,000 

professionals in the title industry in Texas.  Our membership serves over a million consumers 

each year.    

We wanted to provide input on the proposal to include non-lender costs such as title insurance in 

the Annual Percentage Rate (APR) calculation.  The CFPB requested advance comments on this 

particular issue on or before November 6, 2012. 

First, we strongly oppose the inclusion of title insurance charges in the APR.  Instead, we 

recommend that the Bureau undertake a measured and cautious approach to revisiting the APR 

definition.  We humbly request that any future considerations be based on a more clearly 

articulated statutory authority, require that any new changes fulfill the purpose of the APR, and 

that the consequences of new rules are studied and data sources are verified as reliable. 

Statutory Authority 

The Truth in Lending Act specifically excluded title insurance from inclusion in the defined 

“finance charge.”  Section 15 USC 1605 (e) states the items exempted from computation of the 

finance charge and includes “fees or premiums for title examination” and “title insurance.”  



 

 

 

In the proposed rule, the Bureau notes that these title related charges are specifically excluded in 

the statute, yet it argues that “[t]hese fees fall squarely within the general statutory definition of 

the finance charge, and their exclusion from the finance charge significantly undermines the 

purpose of the finance charge as a reflection of the costs of credit since they comprise a 

significant portion of the upfront costs paid by consumers.” (page 119)  It is worth noting that 

since these costs are necessary to close the real estate transaction or include routinely purchased 

services, they would also exist in most cash transactions.  

Most importantly, it is unclear how the determination made above can be used to overturn the 

Truth in Lending statute.  Despite any merits of the Bureau’s critique, Congress chose through a 

common statutory construction to place these activities “squarely in the general definition” and 

then specifically excluded them.  Without a more clear articulation of how congressional 

statutory language can be vetoed on a line-item basis by the executive branch, there is a concern 

that adoption of this rule may be illegal.  Any statutory reference charging the Bureau with the 

task of evaluating whether a given approach “undermines the purpose of the finance charge” 

speaks to potential rule adoptions by the Bureau within the sphere of granted authority, not to 

any specific exemptions and exceptions made by Congress.  This legal uncertainty will invite 

unintended consequences and costs to both industry and the consumers they serve.   

Purposes of the APR 

It is our sincere belief that adding non-lender charges to the APR will not provide for more 

“meaningful disclosure of credit terms…so that consumers will be able to compare” among 

competing lender offerings as required by the statute. 15 USC 1601 (a). 

Transaction variation creates calculation and usability problems 

There are many variables on a transaction-to-transaction basis, which would impact the APR if 

the definition were to be expanded to non-lender charges such as title insurance and surveys.  For 

example, some variables, like the purchase of additional endorsements on a title insurance 

policy, would be at the election of the borrower.  There are also regional cost differences such as 

the costs of surveys, which would result in different APR calculations. For example, rural survey 

costs are generally much higher than costs for Lot and Block residential surveys.  Thus, inclusion 

of the survey cost would dramatically impact the APR potentially preventing many rural 

consumers from having access to home loans.  Variations such as these will likely only serve to 

add to confusion over the meaning of the APR rendering it less of a resource for consumers. 

There is also a great deal of confusion by real estate professionals nationwide about how such an 

APR is to be calculated, especially given the complexities of customs and laws associated with 

simultaneous issue of title insurance policies and the determination of whether it is the seller or 

buyer who pays for the various services. 



 

 

 

No justification for treating property insurance and title insurance differently 

Adding to the confusion is the fact that the Bureau is proposing a “some insurance in, some 

insurance out” concept.  Title insurance, like property insurance, is a “hybrid product that 

protects both the value of the creditor’s collateral and the consumer’s equity in the property, such 

that it is impossible to segregate the premium into the portion that protects the creditor and the 

portion that protects the consumer.” Proposed Amendments to Regulation Z: Proposed Rule: 

Federal Register 74 (August 26, 2009) 43250: Discussion of 4(d)(2) Property Insurance 

Premiums.   

In Texas and many states, there is a “Simultaneous Issue Rate” where one policy is the stand-

alone policy price and the other is offered at a much-reduced rate when purchased 

simultaneously.  Although this appears to serve as a “segregation” of the premium into the 

portion that protects the creditor and the portion that protects the consumer, such a conclusion 

would not be correct.  This is not a true distribution of the value of the product to each party.  In 

a price-regulated state like Texas, one policy may be $100 and the other amount a small 

percentage of the home sales price.  However, this pricing is simply a regulatory construction 

and not a true segregation of the value of the premium into the portion that protects the creditor 

and the portion that protects the consumer.  Therefore, one cannot make a distinction between 

property insurance and title insurance for purposes of excluding one from the APR calculation 

while including the other.  

It is also worth noting, that title insurance is similar to property insurance in that while loan 

companies “generally require” the purchase of title insurance “as a condition to extending credit 

secured by real property or a dwelling, consumers who do not have mortgages also regularly 

purchase” title insurance to protect their collateral.  74R at 43250.    

For these reasons, we recommend that the Bureau propose retaining the current exclusion from 

the finance charge under Section 1026.4 (d)(2).   

Does not aid in consumer’s ability to shop and compare 

Although including non-lender fees in the APR will create problems due to variations in the APR 

calculation, title insurance premiums in Texas do not vary in terms of price.  Texas title rates are 

set by the Commissioner of Insurance and therefore their inclusion in the APR will not benefit a 

consumer in any meaningful way. 

Studied Concepts and Reliable Data 

We have identified several potential impacts of the proposal and the Bureau has acknowledged 

many of these as well.  Concerns include arbitrarily triggering HOEPA and “higher-priced loan” 

criteria and thus limiting otherwise eligible borrowers’ access to deserved credit.  Additionally, 

there is likely to be a discriminatory impact on rural areas, which may negatively impact 



 

 

 

community banks in these regions.  Still, there is not enough identified data available to truly 

assess the rule’s impact. 

A national study conducted by the Bureau or a recognized professional analyst is necessary to 

gain a sufficient understanding of the impact of the rule on consumer access to home loans.  We 

would further request that such a study be capable of reproduction and the data verifiable.  In 

2009, the Federal Reserve relied on a 2008 article, which included comparisons of closing costs 

by Bankrate.com in their attempt to measure the impact of an identical proposed rule change.  

TLTA is very familiar with this Bankrate.com article and have found both the data and the 

methodology to be unreliable.  In their 2012 article, for instance, Bankrate.com inflated the 

Texas rate by at least 25%.  The fact that the Texas rate is a promulgated rate and readily 

available casts significant doubt on the veracity of the remaining data points in the survey.  We 

have observed similar mistakes and inconsistencies in past years as well. 

Conclusion 

TLTA is very concerned about the unintended consequences of including non-lender costs in an 

APR calculation—a calculation which was originally intended to aid the consumer in evaluating 

loan terms.  We sincerely believe that inclusion of non-lender fees in the APR will be a 

disservice to consumers by adding to their confusion and potentially denying them access to 

credit.  These impacts should be better understood and measured before any change is made.  

Such changes may require further legislative action in the absence of statutory authority to 

remove language from the statute.  We stand ready to be a resource and share your goals of 

maximizing consumer understanding of their expenses in a loan transaction. 

Sincerely, 

 

Randy D. Pittman 

President, Texas Land Title Association 

 

Enclosures:  Truth in Lending Act, Section 15 USC 1605 (e) 

Federal Register, 74R at 43250 

 

 

 

 



Page 1273 TITLE 15—COMMERCE AND TRADE § 1605 

regulations, forms, and clauses required to be pre-
scribed to be promulgated at least one year prior to 
such effective date, and allowing any creditor to com-
ply with any amendments, in accordance with the regu-
lations, forms, and clauses prescribed by the Board 
prior to such effective date, see section 625 of Pub. L. 
96–221, set out as a note under section 1602 of this title. 

§ 1605. Determination of finance charge 

(a) ‘‘Finance charge’’ defined 

Except as otherwise provided in this section, 
the amount of the finance charge in connection 
with any consumer credit transaction shall be 
determined as the sum of all charges, payable 
directly or indirectly by the person to whom the 
credit is extended, and imposed directly or indi-
rectly by the creditor as an incident to the ex-
tension of credit. The finance charge does not 
include charges of a type payable in a com-
parable cash transaction. The finance charge 
shall not include fees and amounts imposed by 
third party closing agents (including settlement 
agents, attorneys, and escrow and title compa-
nies) if the creditor does not require the imposi-
tion of the charges or the services provided and 
does not retain the charges. Examples of charges 
which are included in the finance charge include 
any of the following types of charges which are 
applicable: 

(1) Interest, time price differential, and any 
amount payable under a point, discount, or 
other system or additional charges. 

(2) Service or carrying charge. 
(3) Loan fee, finder’s fee, or similar charge. 
(4) Fee for an investigation or credit report. 
(5) Premium or other charge for any guaran-

tee or insurance protecting the creditor 
against the obligor’s default or other credit 
loss. 

(6) Borrower-paid mortgage broker fees, in-
cluding fees paid directly to the broker or the 
lender (for delivery to the broker) whether 
such fees are paid in cash or financed. 

(b) Life, accident, or health insurance premiums 
included in finance charge 

Charges or premiums for credit life, accident, 
or health insurance written in connection with 
any consumer credit transaction shall be in-
cluded in the finance charges unless 

(1) the coverage of the debtor by the insur-
ance is not a factor in the approval by the 
creditor of the extension of credit, and this 
fact is clearly disclosed in writing to the per-
son applying for or obtaining the extension of 
credit; and 

(2) in order to obtain the insurance in con-
nection with the extension of credit, the per-
son to whom the credit is extended must give 
specific affirmative written indication of his 
desire to do so after written disclosure to him 
of the cost thereof. 

(c) Property damage and liability insurance pre-
miums included in finance charge 

Charges or premiums for insurance, written in 
connection with any consumer credit trans-
action, against loss of or damage to property or 
against liability arising out of the ownership or 
use of property, shall be included in the finance 
charge unless a clear and specific statement in 
writing is furnished by the creditor to the per-

son to whom the credit is extended, setting forth 
the cost of the insurance if obtained from or 
through the creditor, and stating that the per-
son to whom the credit is extended may choose 
the person through which the insurance is to be 
obtained. 

(d) Items exempted from computation of finance 
charge in all credit transactions 

If any of the following items is itemized and 
disclosed in accordance with the regulations of 
the Bureau in connection with any transaction, 
then the creditor need not include that item in 
the computation of the finance charge with re-
spect to that transaction: 

(1) Fees and charges prescribed by law which 
actually are or will be paid to public officials 
for determining the existence of or for perfect-
ing or releasing or satisfying any security re-
lated to the credit transaction. 

(2) The premium payable for any insurance 
in lieu of perfecting any security interest 
otherwise required by the creditor in connec-
tion with the transaction, if the premium does 
not exceed the fees and charges described in 
paragraph (1) which would otherwise be pay-
able. 

(3) Any tax levied on security instruments or 
on documents evidencing indebtedness if the 
payment of such taxes is a precondition for re-
cording the instrument securing the evidence 
of indebtedness. 

(e) Items exempted from computation of finance 
charge in extensions of credit secured by an 
interest in real property 

The following items, when charged in connec-
tion with any extension of credit secured by an 
interest in real property, shall not be included 
in the computation of the finance charge with 
respect to that transaction: 

(1) Fees or premiums for title examination, 
title insurance, or similar purposes. 

(2) Fees for preparation of loan-related docu-
ments. 

(3) Escrows for future payments of taxes and 
insurance. 

(4) Fees for notarizing deeds and other docu-
ments. 

(5) Appraisal fees, including fees related to 
any pest infestation or flood hazard inspec-
tions conducted prior to closing. 

(6) Credit reports. 

(f) Tolerances for accuracy 

In connection with credit transactions not 
under an open end credit plan that are secured 
by real property or a dwelling, the disclosure of 
the finance charge and other disclosures affected 
by any finance charge— 

(1) shall be treated as being accurate for pur-
poses of this subchapter if the amount dis-
closed as the finance charge— 

(A) does not vary from the actual finance 
charge by more than $100; or 

(B) is greater than the amount required to 
be disclosed under this subchapter; and 

(2) shall be treated as being accurate for pur-
poses of section 1635 of this title if— 

(A) except as provided in subparagraph (B), 
the amount disclosed as the finance charge 
does not vary from the actual finance charge 
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1 See References in Text note below. 

by more than an amount equal to one-half of 
one percent of the total amount of credit ex-
tended; or 

(B) in the case of a transaction, other than 
a mortgage referred to in section 1602(aa) 1 of 
this title, which— 

(i) is a refinancing of the principal bal-
ance then due and any accrued and unpaid 
finance charges of a residential mortgage 
transaction as defined in section 1602(w) 1 
of this title, or is any subsequent refinanc-
ing of such a transaction; and 

(ii) does not provide any new consolida-
tion or new advance; 

if the amount disclosed as the finance 
charge does not vary from the actual finance 
charge by more than an amount equal to one 
percent of the total amount of credit ex-
tended. 

(Pub. L. 90–321, title I, § 106, May 29, 1968, 82 Stat. 
148; Pub. L. 96–221, title VI § 606, Mar. 31, 1980, 94 
Stat. 170; Pub. L. 104–29, §§ 2(a), (b)(1), (c)–(e), 
3(a), Sept. 30, 1995, 109 Stat. 271, 272; Pub. L. 
111–203, title X, § 1100A(2), July 21, 2010, 124 Stat. 
2107.) 

REFERENCES IN TEXT 

Subsecs. (aa) and (w) of section 1602 of this title, re-
ferred to in subsec. (f)(2)(B), were redesignated subsecs. 
(bb) and (x), respectively, of section 1602 of this title by 
Pub. L. 111–203, title X, § 1100A(1)(A), July 21, 2010, 124 
Stat. 2107. 

AMENDMENTS 

2010—Subsec. (d). Pub. L. 111–203 substituted ‘‘Bu-
reau’’ for ‘‘Board’’ in introductory provisions. 

1995—Subsec. (a). Pub. L. 104–29, § 2(a), in introductory 
provisions inserted after second sentence ‘‘The finance 
charge shall not include fees and amounts imposed by 
third party closing agents (including settlement 
agents, attorneys, and escrow and title companies) if 
the creditor does not require the imposition of the 
charges or the services provided and does not retain the 
charges.’’ 

Subsec. (a)(6). Pub. L. 104–29, § 2(b)(1), added par. (6). 
Subsec. (d)(3). Pub. L. 104–29, § 2(c), added par. (3). 
Subsec. (e)(2). Pub. L. 104–29, § 2(d), amended par. (2) 

generally, substituting ‘‘loan-related’’ for ‘‘a deed, set-
tlement statement, or other’’. 

Subsec. (e)(5). Pub. L. 104–29, § 2(e), inserted before pe-
riod ‘‘, including fees related to any pest infestation or 
flood hazard inspections conducted prior to closing’’. 

Subsec. (f). Pub. L. 104–29, § 3(a), added subsec. (f). 
1980—Subsec. (a). Pub. L. 96–221, § 606(a), inserted pro-

visions excluding charges of a type payable in com-
parable cash transactions and indicated that pars. (1) 
to (5) are examples of charges. 

Subsec. (d). Pub. L. 96–221, § 606(b), struck out pars. (3) 
and (4) setting forth applicability to taxes and any 
other type of charge, respectively. 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective on the des-
ignated transfer date, see section 1100H of Pub. L. 
111–203, set out as a note under section 552a of Title 5, 
Government Organization and Employees. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Section 2(b)(2) of Pub. L. 104–29 provided that: ‘‘The 
amendment made by paragraph (1) [amending this sec-
tion] shall take effect on the earlier of— 

‘‘(A) 60 days after the date on which the Board of 
Governors of the Federal Reserve System issues final 
regulations under paragraph (3) [set out below]; or 

‘‘(B) the date that is 12 months after the date of the 
enactment of this Act [Sept. 30, 1995].’’ 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–221 effective on expiration 
of two years and six months after Mar. 31, 1980, with all 
regulations, forms, and clauses required to be pre-
scribed to be promulgated at least one year prior to 
such effective date, and allowing any creditor to com-
ply with any amendments, in accordance with the regu-
lations, forms, and clauses prescribed by the Board 
prior to such effective date, see section 625 of Pub. L. 
96–221, set out as a note under section 1602 of this title. 

REGULATIONS 

Section 2(b)(3) of Pub. L. 104–29 provided that: ‘‘The 
Board of Governors of the Federal Reserve System 
shall promulgate regulations implementing the amend-
ment made by paragraph (1) [amending this section] by 
no later than 6 months after the date of the enactment 
of this Act [Sept. 30, 1995].’’ 

ENSURING THAT FINANCE CHARGES REFLECT COST OF 
CREDIT 

Section 2(f) of Pub. L. 104–29 provided that: 
‘‘(1) REPORT.— 

‘‘(A) IN GENERAL.—Not later than 6 months after 
the date of the enactment of this Act [Sept. 30, 1995], 
the Board of Governors of the Federal Reserve Sys-
tem shall submit to the Congress a report containing 
recommendations on any regulatory or statutory 
changes necessary— 

‘‘(i) to ensure that finance charges imposed in 
connection with consumer credit transactions more 
accurately reflect the cost of providing credit; and 

‘‘(ii) to address abusive refinancing practices en-
gaged in for the purpose of avoiding rescission. 
‘‘(B) REPORT REQUIREMENTS.—In preparing the re-

port under this paragraph, the Board shall— 
‘‘(i) consider the extent to which it is feasible to 

include in finance charges all charges payable di-
rectly or indirectly by the consumer to whom cred-
it is extended, and imposed directly or indirectly by 
the creditor as an incident to the extension of cred-
it (especially those charges excluded from finance 
charges under section 106 of the Truth in Lending 
Act [15 U.S.C. 1605] as of the date of the enactment 
of this Act), excepting only those charges which are 
payable in a comparable cash transaction; and 

‘‘(ii) consult with and consider the views of af-
fected industries and consumer groups. 

‘‘(2) REGULATIONS.—The Board of Governors of the 
Federal Reserve System shall prescribe any appro-
priate regulation in order to effect any change included 
in the report under paragraph (1), and shall publish the 
regulation in the Federal Register before the end of the 
1-year period beginning on the date of enactment of 
this Act.’’ 

§ 1606. Determination of annual percentage rate 

(a) ‘‘Annual percentage rate’’ defined 

The annual percentage rate applicable to any 
extension of consumer credit shall be deter-
mined, in accordance with the regulations of the 
Bureau, 

(1) in the case of any extension of credit 
other than under an open end credit plan, as 

(A) that nominal annual percentage rate 
which will yield a sum equal to the amount 
of the finance charge when it is applied to 
the unpaid balances of the amount financed, 
calculated according to the actuarial meth-
od of allocating payments made on a debt 
between the amount financed and the 
amount of the finance charge, pursuant to 
which a payment is applied first to the accu-
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under § 226.17(f) or § 226.19(a), the 
creditor need not redisclose if the actual 
premium is different at the time of 
consummation. If insurance disclosures 
are not given at the time of early 
disclosure and insurance is in fact 
written in connection with the 
transaction, the disclosures under 
§ 226.4(d) must be made in order to 
exclude the premiums from the finance 
charge.’’ The Board proposes to delete 
the reference to § 226.19(a) to conform 
to the new timing and redisclosure 
requirements under proposed 
§ 226.19(a). 

4(d)(2) Property Insurance Premiums 
The proposal would retain the 

exclusion from the finance charge of 
premiums for insurance against loss or 
damage to property or against liability 
arising out of the ownership or use of 
property under TILA Section 106(c) and 
§ 226.4(d)(2). Consumers typically 
purchase property and liability 
insurance to protect against a variety of 
risks, including loss of or damage to the 
property, such as damage caused by fire, 
loss of or damage to personal property 
kept on the property, such as furniture, 
and owner liability for injuries incurred 
by visitors to the property. Although 
creditors generally require such 
insurance as a condition of extending 
closed-end credit secured by real 
property or a dwelling in order to 
protect the value of the collateral that is 
securing the loan, consumers who do 
not have mortgages regularly purchase 
this type of insurance to protect 
themselves from the risks described 
above. This type of insurance is best 
viewed as a hybrid product that protects 
not only the value of the creditor’s 
collateral, but also protects the 
consumer from loss or impairment of 
the consumer’s equity in the property, 
loss or impairment of the consumer’s 
personal property, and personal liability 
if anyone is injured on the property. 
Consequently, it is impossible to 
segregate that portion of the insurance 
(and that portion of the premium) which 
protects the creditor from that portion 
which protects only the consumer. 

In addition, the Board has not 
identified significant abuses in 
connection with the sale or marketing of 
insurance against loss or damage to 
property or against liability arising out 
of the ownership or use of property. The 
market for these products appears to be 
competitive. Consumers can purchase 
this type of insurance from many 
insurance companies, including 
companies not associated with mortgage 
lenders. In addition, policies generally 
are tailored to the particular risks faced 
by the consumer. Thus, consumers have 

choices with regard to how much 
insurance to purchase to cover various 
risks and, as a result, have some control 
over the premiums they pay. 

The Board requests comment on the 
appropriateness of retaining the current 
exclusion from the finance charge of 
premiums for insurance against loss or 
damage to property or against liability 
arising out of the ownership or use of 
property. The Board notes that, under 
current § 226.4(d)(2), the category of 
property and liability insurance has 
been interpreted to include coverage 
against flood risks; the Board seeks 
comment on whether the reasons for 
retaining the exclusion discussed above 
are applicable to flood insurance 
specifically and, if not, whether it 
should be subject to separate treatment 
under Regulation Z. In addition, the 
Board requests comment on whether 
including such premiums in the finance 
charge could have adverse or 
unintended consequences for 
consumers and for creditors. 

TILA Section 106(c) states that 
charges or premiums for property 
insurance must be included in the 
finance charge unless ‘‘a clear and 
specific statement in writing is 
furnished by the creditor to the person 
to whom the credit is extended, setting 
forth the cost of the insurance if 
obtained from or through the creditor, 
and stating that the person to whom the 
credit is extended may choose the 
person through which the insurance is 
to be obtained.’’ 15 U.S.C. 1605(c) 
(emphasis added). Section 226.4(d)(2) 
permits property insurance premiums to 
be excluded from the finance charge 
under the following conditions, among 
others: ‘‘If the coverage is obtained from 
or through the creditor, the premium for 
the initial term of insurance coverage 
shall be disclosed. If the term of 
insurance is less than the term of the 
transaction, the term of insurance shall 
also be disclosed.’’ (Emphasis added). 
Comment 4(d)–8 states, in relevant part, 
that ‘‘[t]he premium or charge must be 
disclosed only if the consumer elects to 
purchase the insurance from the 
creditor; in such a case, the creditor 
must also disclose the term of the 
property insurance coverage if it is less 
than the term of the obligation.’’ 
(Emphasis added.) Currently, the 
comment does not use the statutory 
language ‘‘from or through the creditor’’ 
and does not define the phrase. To 
conform to the statutory and regulatory 
language, the Board proposes to amend 
comment 4(d)–8 to clarify that the 
premium or charge and term (if less 
than the term of the obligation) must be 
disclosed if the consumer elects to 
purchase the insurance ‘‘from or 

through the creditor.’’ In addition, the 
proposed comment would clarify that 
insurance is available ‘‘from or through 
a creditor’’ if it is available from the 
creditor’s ‘‘affiliate,’’ as that term is 
defined under the Bank Holding 
Company Act, 12 U.S.C. 1841(k). The 
Bank Holding Company Act defines an 
‘‘affiliate’’ as ‘‘any company that 
controls, is controlled by, or is under 
common control with another 
company.’’ Thus, if the consumer elects 
to purchase property insurance from a 
company that controls, is controlled by, 
or is under common control with the 
creditor, then the creditor would be 
required to disclose the cost of the 
insurance, and the term, if it is less than 
the term of the obligation. The Board 
believes that this proposed rule would 
clarify for creditors the meaning of 
‘‘through the creditor’’ and provide 
consumers with a clearer disclosure of 
the cost of property insurance. 

4(d)(4) Telephone Purchases 
Under §§ 226.4(d)(1) and 226.4(d)(3), 

creditors may exclude from the finance 
charge premiums for credit insurance or 
fees for debt cancellation or debt 
suspension coverage, if the creditor 
provides certain disclosures in writing 
and the consumer signs or initials an 
affirmative written request for the 
insurance or coverage. Over the years, 
the Board has received industry requests 
to permit creditors to provide the 
disclosures and obtain the affirmative 
consumer request orally in order to 
facilitate telephone purchases of these 
products. In addition, the OCC has 
issued telephone sales guidelines for 
national banks that sell debt 
cancellation and debt suspension 
coverage. 12 CFR 37.6(c)(3), 37.7(b). 

In the December 2008 Open-End Final 
Rule, the Board created an exception to 
the requirement to provide prior written 
disclosures and obtain written 
signatures or initials for telephone 
purchases of credit insurance and debt 
cancellation or debt suspension 
coverage in connection with open-end 
(not home-secured) plans. 74 FR 5244, 
5267; Jan. 29, 2009. This rule will take 
effect on July 1, 2010. Under new 
§ 226.4(d)(4), for telephone purchases a 
creditor may make the disclosures orally 
and the consumer may affirmatively 
request the insurance or coverage orally, 
provided that the creditor (1) maintains 
evidence that the consumer, after being 
provided the disclosures orally, 
affirmatively elected to purchase the 
insurance or coverage, and (2) mails the 
required disclosures within three 
business days after the telephone 
purchase. New comment 226.4(d)(4)–1 
provides that a creditor does not satisfy 
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