
 

 

 

November 2, 2012 
 
 
 
Ms. Monica Jackson 
Office of the Executive Secretary 
Consumer Financial Protection Bureau 
1700 G Street, NW 
Washington, DC 20552 
 
Re: Docket No. CFPB-2012-0028 
 
Closing disclosure provided to the consumer three days before closing the loan 
 
Dear Ms. Jackson: 
 
I am writing as President of the Texas Land Title Association (TLTA). TLTA is a statewide trade 
association representing the Texas title insurance industry and currently serving over 13,000 
professionals involved in the safe and efficient transfer of real estate.  In the course of their 
daily work, our membership serves over a million consumers each year. Last year alone, they 
closed residential transactions in excess of $40 billion.1  
  
We appreciate the opportunity to provide comments on the "Know Before You Owe" proposal 

and your consideration of our concerns outlined below. 

Background 

The Bureau invited comment on the provision of the proposed rule that requires the Closing 

Disclosure, complete with both TILA and RESPA governed provisions, to be provided to the 

consumer three days before closing the loan. The Bureau also seeks comment on what 

additional exceptions might be necessary to avoid requiring a new three-day period before 

closing.  

The Bureau’s proposed rule would require that the borrower receive the Closing Disclosure 

form at least three business days before the borrower closes on the loan. The loan company 

must provide a new form to the borrower if any changes occur between the time the Closing 
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Disclosure form is given and the closing. When that happens, the consumer is forced to wait 

three additional business days before they are allowed to close.   

As the CFPB notes, however, the proposed rule contains exceptions from the three-day 

requirement for some common changes. These include changes resulting from negotiations 

between buyer and seller after the final walk-through. There is also an exception for minor 

changes which result in less than $100 in increased costs.  There are exceptions for a “bona fide 

emergency in writing” from the consumer, changes to recording fees, and other changes 

caused by a governmental entity.   

Statutory Authority & Ability to Avoid Conflict of Laws 

Currently, the Bureau is facing the difficult challenge of combining a form, the contents of 

which are governed by two separate statutes (TILA, RESPA).  On one hand, this could present an 

interpretation that there exists a conflict of law.  However, on the other hand, a rule can be 

constructed in which no conflict exists.  When faced with a potential conflict, the best 

construction is to follow the path that avoids the conflict.  To place TILA and RESPA in conflict 

would mean that one law would be followed while the other violated.  At the root of this 

concern is the authority which the Bureau possesses and the risk of going beyond that 

authority.   

TILA requires that TILA governed disclosures take place three days in advance of closing, while 

the RESPA statute requires that the information governed by RESPA be provided one day prior 

to closing.  The Bureau may enjoy a general grant of authority to not require by rule the full 

extent of the mandate contemplated in a statute.  (Under no circumstances would the 

regulator be allowed to require more of the regulated parties than is granted by the statute.)  

Fortunately, there are two solutions available to the Bureau.  First, in combining the forms, the 

Bureau may have the flexibility to simply require that TILA disclosures conform to RESPA 

disclosures and take place one day prior to closing.  Second, the Bureau, although having 

promulgated a single form, can require that the TILA portion be delivered three days in advance 

of closing while requiring that the RESPA portion be delivered one day prior. 

Exceptions not Sufficient to Avoid Harm 

We appreciate the Bureau’s efforts to provide reasonable exceptions. We are concerned that 

the exceptions class may not be broad enough. Without flexibility in the application of this rule, 

there could be delays in home settlements causing major disruptions to buyers and sellers.   

Consumer Choice Should Remain Paramount  

It will be difficult, if not impossible, to write a federal rule to encompass all changed 

circumstances that could occur in a real estate closing.  We therefore believe that the consumer 



 

 

should have the right to waive the new three-day period and proceed to closing if the consumer 

so chooses and would be harmed by the delay.   

It is important for consumers to retain flexibility in this setting.  Unless the consumer can waive 

the new three-day period, consumers may suffer losses of their interest rate locks, losses of 

their earnest money deposits, or even losses of their ability to purchase their desired property 

entirely in cases where the additional three-day period causes other contractual deadlines to 

lapse. Not to mention the fact that the consumer also faces potential onerous and expensive 

real world logistical problems like paying for temporary storage, additional moving services, 

hotel costs, complications to the other home sales transactions of the borrower, not to mention 

the potential purchase transaction the seller may have that relies on the successful completion 

of the sale at hand.  Thus, the consumer is faced with a potentially disastrous chain reaction 

throughout a set of very complicated mutually dependent transactions. This could not only 

harm the consumer in this transaction, but also the seller who is a consumer in the next 

transaction, and so on, resulting in an overall significant net harm to the larger consumer 

population.  

We refer you back to the concerns discussed during the Small Business Review Panel.  During 

that panel, as the report noted, the small entity representatives (SERs) expressed the following:  

“SERs stated that consumers usually wish to close as quickly as possible and will not want to 

wait three additional days after the numbers are complete and the paperwork is in order…SERs 

stated that, because changes almost always occur shortly before closing, it is not possible to 

complete the Settlement Disclosure three business days in advance.”2   

The SERs provided a list of issues and problems that could develop with an inflexible rule.  The 

CFPB proposed rule exceptions seek to capture some of these changed circumstances, but not 

all. For example, the report noted that “delayed resolution of judgment liens and delinquent 

real estate tax liens; changes requested by the consumer (such as changes in the amount of 

cash needed at closing); consumers’ selection of homeowners’ policies; provision of surveys 

and appraisal annotations; changes in secondary market requirements; payoff statements from 

other lenders” could all lead to revised settlement disclosures.3  

At a minimum, the Bureau should at least consider adoption of the principle that if the buyer 

makes an election to purchase a good or service not related to the loan, their choice should be 

accommodated and not count against an arbitrary dollar limitation such as the $100 rule 

currently contemplated.  
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  Final Report of the Small Business Review Panel on CFPB’s Proposals Under Consideration for Integration of 

TILA and RESPA Mortgage Disclosure Requirements.  April 23, 2012, page 23) 
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Who Polices the Rule? 

Given the necessity of exceptions and number of fact permutations from transaction to 

transaction there will be a great amount of uncertainly as to whether or not the three-day rule 

has been violated and another three-day waiting period is required.   The very practical and still 

unanswered question is who makes that call?  Does the lender, settlement agent, real estate 

agent, seller or buyer ultimately decide if the Bureau’s rule requires another three days? What 

are the consequences if they are wrong?  Who is ultimately liable?  Will the buyer now be liable 

to the seller if they elect to purchase some insurance protection, creating a conflict between 

the Bureau’s mandate and their contract dates with the seller?   

The consumer should not be expected to be an expert on the CFPB rules.  To place this level of 

liability on the consumer for decisions that are sound and in their best interest does not appear 

consistent with the goals of consumer protection.  There are serious questions of liability for 

harm to various parties when the three-day rule is triggered.  We encourage the Bureau to 

understand these questions and provide clear direction of where the various duties should lie. 

A Lesson from History 

Recall that policies such as this have been attempted in the past with disastrous consequences.  

In 1974, the original RESPA law required a multi-day waiting period, which wreaked havoc on 

the American real estate market.  Consumers were left stranded in hotel rooms with belongings 

held in moving vans or other such emergency arrangements.  In addition to those costs and 

inconveniences, many consumers faced breach of contract controversies and unnecessary 

exposure to increased interest rates.  This rule change threatens to create the same chaos 

experienced the last time such a concept was attempted.4 

It is important to remember that there is more than just the loan transaction taking place in a 

real property settlement.   There is also a transfer of property transaction, a title insurance 

purchase transaction as well as a variety of others such as a survey purchase, home inspection 

transaction, potentially a home warranty purchase and so on.  Lenders are prohibited by law 

from demanding contractually set prices from other parties in the settlement transaction, yet 

the rule proposes holding them accountable for any variance for those costs within that three-

day period.  This creates the opportunity for the type of chaos experienced in the early 1970’s 

with the initial RESPA enactment. 
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 See June 20, 2012 Testimony of Anne C. Canfield before United States House of Representatives Subcommittee 

on Insurance, Housing and Community Opportunity of the Committee on Financial Services. 



 

 

Small Business Revenue Panel Report Offers Solutions 

Finally, we believe, and the small business report also notes, that the HUD reforms from 2008 

have been successful in limiting “surprises” at the closing table.5  These reforms have worked to 

stop abusive practices that we think the CFPB is seeking to deter.  

While we believe a flexible consumer waiver can cover issues that may arise, nevertheless, we 

would also remind the Bureau of other ideas suggested from the small business panel, such as 

this concept stated in the report:   

“a requirement to provide the Settlement Disclosure one business day before closing; a 

requirement to provide the Settlement Disclosure three business days before closing only when 

certain fees have increased by more than 10 percent; an exception for loans with no or low 

fees, where there is little risk that consumers could be surprised by increases in closing costs; 

re-disclosure of an updated Loan Estimate three business days before closing, along with a clear 

list of costs that may change within the three-business-day period and a requirement that 

lenders cure tolerance violations at closing.”6 

Conclusion 

There are many ways to meet the statutory goal of combining the TILA and RESPA disclosures 

without harming the consumer and injecting significant uncertainty into the real estate 

transaction.   We encourage the Bureau to respect the totality of the statute and stay within its 

bounds. In doing so, the Bureau can meet its obligations while preserving consumer choice and 

avoiding the mistakes of the past. 

Thank you for your consideration of these views, we stand ready to work with you in any way 

possible to help you meet your goals while protecting the interest of the consumer. 

Sincerely, 

 

Randy D. Pittman 

President, Texas Land Title Association 
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