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I.  INTRODUCTION  
 
This presentation seeks to provide a general overview of four foreclosure-related topics that can 
create perplexing title and legal issues for title industry professionals and/or attorneys. 
 
The case law references throughout the paper are not intended to be “law review” quality cites but 
rather sources of ideas, limited only by imagination and advocacy, on how to solve a foreclosure 
problem. 
 
II. PROBATE 
 
As long as someone makes the monthly mortgage payment, a mortgagee does not care whether the 
mortgagor is deceased. But legally, when a mortgagor dies, title to the decedent’s interest in the 
secured property is immediately vested in the mortgagor’s heirs-at-law. Tex. Prob. Code §§37-38 
and 45. If the deceased mortgagor’s property is community property and the decedent had no 
children, or all the children of the decedent were also the children of marriage with the surviving 
spouse, the decedent’s interest in the property is vested in the surviving spouse, not the heirs. Tex. 
Prob. Code §45.  
 
If there is substantial equity in property owned by a decedent, generally foreclosure and title 
problems do not arise if a lien encumbers the property because the decedent’s heirs or devisees will 
probate the decedent’s estate so as to cash-in on their inheritance by selling the property and paying 
off the lien. If there is little or no equity in the property, foreclosure and title problems arise because 
the heirs or devisees have no motivation to sell the property or probate the decedent’s estate because 
the heirs and devisees are not personally liable for the debts of the decedent. Potts v. W.Q. Richards 
Memorial Hospital, 558 S.W. 2d 939 (Tex. Civ. App.—Amarillo 1977, no writ).   
 
In addition, in today’s world of multi-divorces and re-marriages, the family unit may become so 
scattered and disconnected that children and children of children may not know that they are the 
heirs of the decedent and that they have an undivided interest in title to the decedent’s property.  
Consequently, the heirs know nothing about the decedent’s real estate, even though there may be 
substantial equity in the secured property.  
 
If a loan goes into default and the mortgagee forecloses, title companies are hesitant to issue a 
foreclosure REO title policy because a dependent probate administration can be opened at any time 
within four years of the mortgagor’s death. If a dependent administration is opened after the property 
is foreclosed, the personal representative can force the property back into the probate estate and sue 
the mortgagee for conversion. In addition, an instant claim is created under the owner’s and 
mortgagee’s title policy insuring the foreclosure REO sale.   
 
As a practical matter, a deceased mortgagor file, more commonly known as a “dead debtor” file, is 
not a default problem but a title problem for the mortgagee.  
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A. GENERAL PRINCIPLES 

 
Although the Texas Probate Code was first adopted in 1955, Texas has had an elaborate 
statutory scheme for determining issues of descent and distribution, dating back to the time 
when Texas was a Republic. Probate has been narrowly defined as the act or process of 
proving a Will. Ross’ Estate v. Abrams, 239 S.W. 705 (Tex. Civ. App.—San Antonio 1922) 
aff’d Abrams v. Ross’ Estate, 250 S.W. 1019 (Tex. Comm. App. 1923). The most frequently 
quoted definition of Will is “An instrument by which a person makes a disposition of his 
property to take effect after his death, and which is . . . revocable during his lifetime.” 
Williams v. Noland, 32 S.W. 328 (Tex. Civ. App. 1895, writ ref’d). When a person dies, title 
to all property passes to either the decedent’s heirs-at-law or the devisees or legatees named 
in the decedent’s Will once the will is probated. However, an heir must be alive at the time 
of the decedent’s death to inherit any portion of the decedent’s estate. Lee v. Smith, 18 Tex. 
141 (Tex. 1856).   

 
1. Testate 

 
If a person dies testate, meaning he or she left a Will, all of the property bequeathed in 
the Will immediately vests in the named devisees or legatees in the manner mandated 
by the testator of the Will, subject to a probate proceeding. Harper v. Swoveland, 591 
S.W. 2d 629 (Tex. Civ.  App.—Dallas 1979, no writ). A Will does not vest title or the 
right of possession in the devisees or legatees until it is properly probated. Tex. Prob. 
Code §94 and Taylor v. Martin’s Estate, 3 S.W. 2d 408 (Tex. 1928). 

 
2. Intestate Succession 

 
If a person dies intestate, i.e., without a Will, all of the decedent’s property immediately 
vests in the decedent’s heirs-at-law. Tex. Prob. Code §38. However, land conveyed to 
the decedent in trust does not vest in the heirs because, as trustee, the decedent was 
merely the depositary of the legal title. Parrish v. Looney, 194 S.W. 2d 419 (Tex. Civ. 
App.—1946, no writ). The term “heir-at-law” is defined in Tex. Prob. Code §3. 
However, contrary to common thought, a surviving spouse is not an heir of the decedent 
because the spouse is not a blood relative. Farrell v. Cogley, 146 S.W. 315 (Tex. Civ. 
App.—San Antonio 1912, writ ref’d n.r.e.).  

 
3. Heirship Declaration 
 
An order or judgment declaring heirship rendered by a constitutional or statutory 
probate court is a valuable tool in clearing title issues related to a deceased mortgagor’s 
property. If properly prepared, a judgment declaring heirship establishes the name, 
place of residence, and share of the decedent’s estate each heir-at-law retains. A 
judgment declaring heirship is conclusive as between the rights of an heir omitted from 
the judgment and a bona fide purchaser. But the omitted heir may seek relief from the 
other heirs who received a distribution from the decedent’s estate. If a certified copy of 
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the judgment declaring heirship is recorded in the county where the decedent’s real 
property is located, the judgment serves as constructive notice of the ownership of the 
property. Tex. Prob. Code § 56. 

 
 

4. Probate Administration 
 

The purpose of a probate administration is to satisfy the claims of the creditors of the 
decedent and to distribute the remainder of the estate among the heirs, devisees and 
legatees. With respect to creditors, an administration is for the benefit of all creditors 
and not just for those with a secured debt. Runnels v. Kownslar, 27 Tex. 538 (Tex. 
1864). 
 
A probate proceeding is not within the common law jurisdiction of the courts, but rather 
the statutory provisions of the Texas Probate Code. White v. Baker, 118 S.W. 2d 319.  If 
the probate proceeding is under the supervision of the court, any sale of property made 
without court authorization fails to pass title and is void. Brown v. Fidelity & Deposit 
Co., 80 S.W. 593 (Tex. 1904). However, if a Will is being probated as an independent 
administration and authorizes the executor to sell property of the estate, no court order 
is necessary unless the sale is annulled or suspended by the probate court. Tex. Prob. 
Code §332. 

 
5. Debts of the Decedent 

 
Any property that belonged to or was controlled by the decedent is subject to the 
decedent’s creditors and the decedent’s debts. Van v. Webb, 215 S.W. 2d 151 (Tex. 
1948). Even though the decedent’s heirs or devisees may have title, the decedent’s 
property always remains encumbered by the decedent’s debts. Jackson v. Hubert, 234 
S.W. 2d 414 (Tex. 1950). 

 
6. Community Property 

 
The death of either spouse terminates the community estate and forces a partition of the 
spouse’s interest in the property. Therefore, the surviving spouse’s undivided one-half 
interest in the property is not subject to the decedent’s testate or intestate estate. Burton 
v. Bell, 380 S.W. 2d 561 (Tex. 1964). Title to the decedent’s undivided interest is vested 
depending on whether there was a Will, a surviving spouse, or children or descendants 
of children. If a person dies intestate and had no children or all the decedent’s children 
were also children of the surviving spouse, title to the decedent’s community property 
vests immediately in the surviving spouse. Tex. Prob. Code §45. If there are children, 
but the children of a different parent than the surviving spouse, the decedent’s 
community property passes by intestacy and the heirs-at-law become tenants in 
common with the surviving spouse. Harkey v. Lackey, 259 S.W. 2d 641 (Tex. Civ. 
App.—Austin 1953, writ ref’d n.r.e.). 
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7. Separate Property 
 

If the decedent died intestate and is survived by a spouse but not by children or their 
descendants, one-half of the intestate’s separate real property is inherited by the spouse. 
The other one-half passes to the decedent’s parents, if they survive the decedent; 
otherwise the property passes to the decedent’s brothers and sisters or the descendants 
of the brothers and sisters. Tex. Prob. Code §38a. If the decedent is not survived by 
children, by either parent, or by brothers and sisters or their descendants, then all 
separate real property of the decedent is inherited by the surviving spouse. If the 
decedent dies intestate and leaves children or descendants of children, the surviving 
spouse takes a life estate in one-third of the real property. The children or their 
descendants take the remainder as to the surviving spouse’s one-third life estate and 
outright ownership of the other two-thirds interest of the decedent. Tex. Prob. Code 
§38b. 

 
8. Bona Fide Purchaser 

 
Since an heir is vested with title upon the decedent’s death, the heir can sell inherited 
property, but the heir cannot convey greater title than was inherited. Trevino v. Turcotte, 
564 S.W. 2d 682 (Tex. 1978). If a bona fide purchaser for value, in good faith and 
without knowledge of the existence of a Will, purchases property from the heirs of the 
decedent four years after the decedent’s death, the purchaser has good title against the 
claims of any devisee under the Will. Tex. Prob. Code 73. If a bona fide purchaser, in 
good faith and for valuable consideration, acquires title from an executor or 
administrator of an estate without notice of a defect in the probate proceedings, title is 
good even the acts of the executor or administrator are later set aside, annulled or 
declared invalid. Tex. Prop. Code §188. 

 
9. Statute of Limitations 

 
Even though title to property vests immediately in the decedent’s heirs-at-law upon the 
decedent’s death, if a probate proceeding is opened within four years of the decedent’s 
death, title vests in the executor or administrator of the estate and then into the devisees 
once the Will is probated. Therefore, title can be in a state of flux during the four-year 
period after the decedent’s death or until a probate proceeding conclusively establishes 
title. Texas Probate Code §§73 and 74. 

 
10. No Personal Liability of Heirs  

 
Property is always subject to payment of the debts of the decedent, even though title is 
vested immediately in the mortgagor’s heirs or devisees on the decedent’s death. Casey 
v. Kelly, 185 S.W. 2d 492 (Tex. Civ. App.—Fort Worth 1945, writ ref’d n.r.e.). Heirs are 
not personally liable for the debts of the decedent until property under the Will or 
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through probate has been distributed to the heirs, and then only to the extent of the 
liability encumbering the assets the heirs actually received from the estate. Low v. 
Felton, 84 Tex. 378, 19 S.W. 693 (Tex. 1892). 

 
B. FORECLOSURE  

 
When a loan goes into default, the mortgagee typically forecloses using the power of sale 
found in the deed of trust. However, if the mortgagor is deceased and the mortgagee 
forecloses at any time within four years of the decedent’s death, the foreclosure may be 
canceled, annulled and declared void if a dependent administration were opened within the 
time allowed by law.  In addition, the mortgagee may be liable for damages if the mortgagee 
had notice, constructive or otherwise, of the decedent’s death before foreclosure. American 
Sav. and Loan Ass’n of Houston v. Jones, 482 S.W. 2d 62 (Tex. Civ. App.—Houston [14th 
District] 1972, writ ref’d n.r.e.). 
 
Most courts cite Robertson v. Paul, 16 Tex. 472 (1856), for the proposition that: “The power 
of sale is suspended by the death of the mortgagor.” In analyzing the relevant probate statute 
that was in effect at the time of Robertson’s death, the court found that it gave a preference 
to the payment of funeral expenses, expenses of the last illness and expenses of 
administration over the debt secured by a mortgage. Therefore, the court concluded the 
trustee’s deed had to be set aside so that the property could be sold to first pay the expenses 
which had a preference over the mortgage debt, such as funeral expenses, expenses of 
administration, and expenses of the last illness.  The Texas Supreme Court later affirmed the 
Robertson rule in Buchanan v. Monroe, 22 Tex. 537 (Tex. 1863).   
 
Fifty years later, the Texas Supreme Court refused to overturn Robertson and Buchanan in 
Whitmire v. May, 96 Tex. 317, 72 S.W. 375 (Tex. 1903). However, the Texas Supreme Court 
said that if Whitmire had been a case of first impression in 1903, it would have held “... the 
death of a purchaser neither revokes nor suspends the power, but the trustee may proceed to 
sell in the same manner as if the death had not occurred.” In the court’s view, the reasoning 
in Buchanan, and by implication Robertson, was wrong because it was unjust that the 
mortgagee could not foreclose upon the death of the mortgagor if the loan was in default. 
However, since Buchanan had never been overruled or questioned since 1863, the court 
found the holding in Buchanan and Robertson had become an inflexible rule of property. 
Therefore, on grounds of precedent, the court ruled that the power of sale given in a 
mortgage was suspended as long as a probate administration was pending. 

 
1. Foreclosure Four Years after Mortgagor’s Death 

 
In the case of Rogers’ Heirs v. Watson, 81 Tex. 417 S.W. 29 (Tex. 1891), Jones sold 
property to three men and obtained a note and a deed of trust from Smith, Robinson and 
Rogers, as mortgagors. In 1880, Rogers died intestate. A probate proceeding was never 
opened for his estate. In 1881, Jones, the seller and mortgagee of the property, died 
testate and in his Will, Jones bequeathed the notes to the plaintiff, Watson. After Jones 
died, the heirs of Rogers, as well as Smith and Robinson, abandoned the property and 
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Watson took possession. Four years after Rogers’ death, Watson foreclosed the notes 
and deeds of trust and acquired title to the property by a substitute trustee’s deed.   
 
Because Rogers’ heirs claimed the foreclosure sale was void under Robertson v. Paul, 
16 Tex. 472 (Tex. 1856), Watson sued Rogers’ heirs to remove their putative cloud on 
the title to 1600 acres of land in Falls County, in a trespass to try title suit filed six years 
after the foreclosure sale. Noting that the probate law in existence at the time of Rogers’ 
death required that an administration of his estate had to be opened within four years of 
death and finding that the foreclosure sale took place more than four years after Rogers’ 
death, the court reasoned that since no court could assert jurisdiction to adjudicate 
claims against the estate, the foreclosure sale was effective to pass title.  

 
2. No Probate –- Foreclosure within Four Years of Debtor’s Death  

 
In Natali v. Witthaus, 134 Tex. 513, 135 S.W. 2d 969 (Tex. 1940) a foreclosure sale took 
place within four years of the death of the mortgagor; however, a probate administration 
was never opened for the decedent’s estate. Ten years later, the widow and the children 
filed a trespass to try title suit claiming that the foreclosure sale was void because it 
took place within four years of the mortgagor’s death. The court held that since a 
probate administration had not been opened within the time allowed by law, the 
trustee’s deed became absolute four years after the mortgagor’s death. 

 
3. Public Policy Rule When Mortgagor Deceased 

 
One hundred years after Robertson v. Paul, 16 Tex. 472 (1856) was decided, the Texas 
Supreme Court concluded that foreclosure when the mortgagor is deceased should be 
decided on the basis of public policy. Pearce v. Stokes, 291 S.W. 2d 309 (Tex. 1956).  
After tracing the history and evolution of foreclosure law when the mortgagor is 
deceased, the court reasoned a foreclosure sale would interfere with the administration 
of an estate, therefore, “any sale made after the death of the mortgagor and within four 
years thereof will be canceled if an administration is opened and the administrator seeks 
cancellation.” 
 
If a decedent’s estate is being probated as a dependent administration, Tex. Prob. C. 
306(f) - (k) allows a mortgagor who has its debt approved as a claim against the 
decedent’s estate to foreclose, though the process is cumbersome. 

 
4. Case Law Caveat: Read the Applicable Probate Statute in Effect  

 
In analyzing appellate court opinions dealing with probate matters, careful attention 
must be paid to the probate statute in effect when the opinion was rendered. When it 
appears courts have issued diametrically different opinions based on the same or similar 
facts, it may be that the statute in effect at the time of each opinion was worded 
differently. An example of trouble that can arise if one does not know the exact 
language of the probate statute in effect at the time the opinion was rendered is Blinn v. 
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McDonald, 92 Tex. 604, 46 S.W. 2d 787 (Tex. 1898). In this case, the Texas Supreme 
Court analyzed the question of whether heirs or devisees were personally liable for the 
debts of the decedent and found that the answer would have been different in 1848, 
1870 and 1873 because the statutes in effect on this issue were different. 

 
5. Independent Probate Administration 

 
An independent probate administration is commonly opened if the decedent had a Will 
and there is a necessity to manage the affairs of the estate. “When a person dies testate, 
administration of his estate is opened when a Will, which appoints an executor who is 
qualified to act independently of the probate court, is admitted to probate.” Cocke v. 
Smith, 142 Tex. 396, 179 S.W. 2d 954 (Tex. 1944). Even if the decedent died without a 
will, an independent administration can be opened if all the distributees named in the 
will agree on having an independent administration opened and collectively designate a 
person to serve as the independent executor of the estate. Tex. Prob. C. 45.  
 
As long as an estate remains under the control of an independent executor, the probate 
court has no jurisdiction to consider any matters pertaining to the estate, Womack v. 
Redden, 846 S.W. 2d 5 (Tex. Civ. App.—Texarkana 1992, writ denied), and the 
independent executor can manage the affairs of the decedent’s estate without any 
judicial supervision. Willis v. Harvey, 26 S.W. 2d 288 (Tex. Civ. App. 1930, writ ref’d 
n.r.e.).  
 
In 1908, the Texas Supreme Court was required to determine whether the power of sale 
in a deed of trust was suspended if an independent administration was opened. Taylor v. 
Williams, 101 Tex. 388, 108 S.W. 815 (Tex.1908). The Supreme Court held that since 
the decedent’s estate was being probated without court supervision as an independent 
administration, the power of sale could be exercised under the deed of trust.  
 
For an independent administration opened today, “The law is settled that a trustee under 
a deed of trust can exercise the power of sale after the death of the grantor when the 
grantor’s estate is being handled under an independent executor as provided and 
directed in the Will.” Bozeman v. Folliott, 556 S.W. 2d 608 (Tex. Civ. App.—Corpus 
Christi 1977, writ ref’d n.r.e.) and Fischer v. Britton, 125 Tex. 505, 83 S.W. 2d 305 
(Tex. 1935). The court, citing Texas Co. v. State, 154 Tex. 494, 281 S.W. 2d 83 (Tex. 
1955), held that unless the party seeking cancellation of the trustee’s deed paid the 
purchase price obtained at the foreclosure sale, equity required that the trustee’s deed 
not be canceled. 
 
Special attention should be given to foreclosure notices sent in accordance with Tex. 
Prop. C. 51.002 et seq., when an independent administration is pending. The notices 
should be sent certified mail to all of the following: 

 
• “Estate of Decedent” – Address: the decedent’s last-known address; 
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• “Estate of Decedent” – Address: c/o the “Independent Executor” of the estate at 
the executor’s address or the  address of the attorney of the estate if no address is 
available for the executor; and 

 

• “Estate of the Decedent” – Address:  c/o attorney for the executor or estate. 
 

In Fenimore v. Gonzales County Sav. & Loan Ass’n, 650 S.W. 2d 213 (Tex. Civ. App.—
San Antonio 1983, writ ref’d n.r.e.), the court held that foreclosure notices sent to the 
mortgagor’s surviving son rather than to the decedent’s estate were invalid. 

 
6. Dependent Probate Administration 

 
If a dependent administration is opened, a probate court must supervise all matters 
related to the estate. “Where there is an intestacy, administration on the decedent’s 
estate is opened when the probate judge signs an order which grants administration and 
appoints an administrator and the administrator files the required bond and oath.” Stokes 
v. Pearce, 285 S.W. 2d 475 (Tex. Civ. App.—Eastland 1955), judgm’t aff’d  Pearce v. 
Stokes, 155 Tex. 564, 291 S.W. 2d 309 (Tex. 1956).   
 
Typically, a dependent administration is opened when the decedent dies without a Will 
or someone interested in the estate desires court supervision of the decedent’s affairs. 
Under Tex. Prob. C. 77(f), a creditor is recognized as having a protected interest in the 
estate and can qualify as the administrator of the decedent’s estate after deference is 
given to heirs, executors or other kin who seek appointment. 
 
From a mortgagee’s standpoint, being appointed the administrator of a decedent’s estate 
is troublesome. Not only must the mortgagee post an expensive surety bond, it has little 
information about the affairs of the decedent, such as the decedent’s assets, liabilities 
and heirs. Therefore, out of a lack of information, the creditor could be sued for 
mismanaging the estate. In many respects, a dependent administration is analogous to a 
bankruptcy proceeding, and like bankruptcy, a dependent administration may be used to 
delay and frustrate the mortgagee’s attempt to obtain payment of a debt secured by real 
estate. 
 
If a dependent administration is opened, a secured creditor must file either a matured or 
preferred claim against the estate. Tex. Prob. C. 306. The creditor then proceeds through 
a confusing statutory claims process that many commentators have called “more 
honored in the breach than in the observance”.  
 
After submission of a claim, the personal representative of the estate has 30 days to 
allow or reject the mortgagee’s claim. Tex. Prob. C. 309. If the claim is rejected or the 
personal representative does nothing, suit must be filed within 90 days of the date the 
claim was rejected; otherwise, the claim is barred by limitations. Tex. Prob. C. 310 -
 313. Even though a claim may be barred for the failure to timely file suit, if the 
property is community property, the mortgagee can foreclose against the surviving 
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spouse’s undivided interest in the property. Albiar v. Arguello, 612 S.W. 2d 219 (Tex. 
Civ. App.—Eastland 1980, no writ). In Martin v. Harrison, 2 Tex. 456 (1847), the Texas 
Supreme Court said, “There was no error in prosecuting the suit against the survivor to 
the full extent of his indebtedness and to obtain satisfaction from the mortgaged 
property, to the extent of such survivor’s interest in the property mortgaged.”  
 
Once a claim has been established, whether by allowance or final judgment after a Tex. 
Prob. C.  313 lawsuit is filed, the probate court, at its discretion, enters an order 
approving the claim. Cessna Financial Corp. v. Morrison, 667 S.W. 2d 580 (Tex. Civ. 
App.—Houston [1st Dist.] 1984, no writ). A claim against an estate cannot be paid until 
the court approves the claim and the claim is entered on the claims docket. Tex. Prob. 
C.319.   
 
As a condition precedent to confirming a sale, the court must first issue an order 
authorizing sale. Walker v. Sharpe, 807 S.W. 2d 448 (Tex. Civ. App.—Corpus Christi 
1991, writ denied). A Report of Sale is then filed describing how the property was sold 
or transferred, to ensure that the property was conveyed in accordance with the court’s 
order. Tex. Prob. C.  353. After hearing, the court then enters a decree confirming the 
disposition of the property. The conveyance of the property is not legally complete until 
the court enters an order confirming the sale or transfer of the property. Tex. Prob. C. 
 355. In Andrews v. Koch, 702 S.W. 2d 584 (Tex. 1986) the court held that title did not 
pass without a final order confirming sale. Therefore, the parties should wait 30 days 
after the court enters an order confirming a sale or transfer to ensure that the judgment 
is final and is not appealed. Tex. Prob. C. 355. 
 
After a preferred claim has been approved by the court, the mortgagee’s claim is settled 
by the sale of the property, foreclosure or, depending on the cooperation of the 
decedent’s heirs and the philosophy of the probate judge handling the estate, the court 
may allow the property to be transferred directly to the lender pursuant to Tex. Prob. C. 
 234(5).  This procedure has the effect of saving the estate and the lender the time and 
expense of marketing and selling the property. 
 
If the property is sold, the mortgagee receives the net proceeds of sale, which is the 
gross proceeds less real estate commissions, attorney’s fees, settlement costs, title 
policy premiums and other sales costs. In addition, all expenses directly attributable to 
the preservation, maintenance and selling of the property must be paid first out of the 
proceeds of sale. San Antonio Sav. Ass’n v. Beaudry, 769 S.W. 2d 277 (Tex. Civ. App.—
Dallas 1989, writ denied). Once the court enters an order approving sale, it has the 
effect of a final judgment. In re Estate of Wallock, 846 S.W. 2d 536 (Tex. App.—Corpus 
Christi 1993, no writ). 
 
To foreclose, the mortgagee has a choice of Tex. Prob. C. 306 (f) - (k), which is the 
conventional foreclosure procedure, or the probate code section entitled “Sale of 
Mortgage Property”, i.e., Tex. Prob. C. 338, which allows the court to “order that the 
property be sold at public or private sale, as deemed best as in ordinary cases of sales of 
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real estate.” Using the argument that “but for the fact that a dependent administration 
was opened, this property would have been nonjudicially foreclosed upon default of the 
loan obligation,” many courts have allowed the author to do a nonjudicial foreclosure 
and after the sale file the required Report of Sale to obtain an Order Confirming Sale, 
which is the same process used for a “private” sale under Tex. Prob. C. 338.   

 
7. Deficiency after Foreclosure 

 
After foreclosure, no deficiency may be obtained against an independent administration 
pursuant to Tex. Prob. C. 146(b). This amendment was a direct result of the court’s 
holdings in Joffrion v. Texas Bank of Tatum, 780 S.W. 2d 451 (Tex. App.—Texarkana 
1989, writ granted), judgm’t vacated on other grounds 792 S.W. 2d 456 (Tex. 1990) and 
Texas Commerce Bank-Austin v. Estate of Cox, 783 S.W. 2d 16 (Tex. App.—Austin, 
1898, writ dism’d), which allowed a deficiency in an independent administration while 
no deficiency was allowed in a dependent administration. The Legislature said it was 
not fair to allow a deficiency based solely on the type of probate administration the heirs 
happened to choose. 

 
8. No Probate Proceeding 

 
Most title companies will not issue a title policy if the mortgagor died less than four 
years ago, there is equity in the property, and no probate has been opened for the 
deceased mortgagor’s estate. Therefore, even if the mortgagee was willing to take the 
risk of foreclosing under these conditions, it would do little good if a title policy could 
not be obtained when the property was sold after the foreclosure sale.  
 
In addition, most title companies will not issue a policy even though all the heirs insist 
they will not open a dependent administration, because any interested person, as that 
term “interested” is defined in Tex. Prob. C. 3, can open a dependent administration at 
any time within four years of the decedent’s death. Assurances from the heirs give title 
companies little comfort or protection.  
 
In a probate situation, many mortgage servicers typically want to cure the title problem 
caused by the mortgagor’s death with a “deed-in-lieu”. Query: who signs the deed-in-
lieu when the borrower is deceased? The mortgagor cannot—the mortgagor is dead. 
Therefore, in probate, a deed-in-lieu is a misnomer. 
 
To obtain the same results expected in a deed-in-lieu transaction, all the heirs must 
execute a deed to the mortgagee and at least two Affidavits of Heirship must be 
obtained from two disinterested persons to corroborate heirship. A careful lawyer 
should also use a deed without warranty in this type of situation—never a quit claim 
deed. However, if any heir refuses to cooperate or is unable to sign a deed, this method 
of conveying the property is unacceptable for title purposes. 
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9. Home Equity Loan – No Probate Pending  

 
If the loan that encumbers the property of a deceased mortgagor is a home equity loan 
in default and no probate proceeding has been opened for the decedent’s estate, the 
mortgagee should be able to bring a Tex R. Civ. P. 735 suit against the heirs-at-law of 
the decedent based on the theory that: (a) TEX CONST. art  XVI §50a(6) provides that 
the mortgagee’s only remedy to enforce a home equity loan is an in rem foreclosure 
proceeding against the property and no personal liability can be imposed against the 
heirs; and (b) Tex. Prob. C. 37, which vests title in the heirs immediately on the 
decedent’s death, but also states the property so vested is subject to all the debts of the 
testator or intestate. For due process purposes, the heirs who acquired title to the 
property on the decedent’s death should be made parties to a Tex R. Civ. P. 735 suit that 
incorporates a Tex R. Civ. P. 736 foreclosure as the logistical means to foreclose the 
property securing the delinquent home equity loan.  
 
Since a “picture is worth a thousand words,” a sample copy of a home equity deceased 
mortgagor petition can be found in the Appendix. 

 
C. VENDOR’S LIEN:  FORGOTTEN BUT POWERFUL 
 

1. What is a Vendor’s Lien? 
 

The legal and equitable theory supporting the vendor’s lien is simple: “. . . no man shall 
claim title to land of another without payment of the price agreed upon.” Estes v. 
Browning, 11 Tex. 243 (Tex. 1853). In almost every purchase money real estate 
transaction, the words “superior title secured by a vendor’s lien” are contained in the 
warranty deed from the seller to the buyer and in the note and deed of trust used to 
finance the purchase of the property. The vendor’s lien language found in a warranty 
deed generally says something to the effect of: “said Vendor’s Lien and Superior Title 
against said property securing the payment of said Note, are hereby assigned, 
transferred and delivered to the Mortgagee.” 
 
Fannie Mae, Freddie Mac, VA and FHA loan forms usually contain vendor’s lien 
language that is the same or similar to: “The indebtedness, the payment of which is 
hereby secured, is in part payment of the purchase price of the real property herein 
described and is also secured by a vendor’s lien retained in deed of even date herewith 
to the undersigned, and this deed of trust is given as additional security for the payment 
of said indebtedness.” 
 
If the warranty deed states that the holder of the vendor’s lien retains superior title but 
the deed of trust does not, the contemporaneous transaction rule applies, i.e., loan 
documents are construed together if the instruments are executed contemporaneously by 
the same parties, for the same purpose and in the same transaction. B.F. Goodrich v. 
McCorkle 865 S.W. 2d 618 (Tex. App.—Houston [14th Dist.] 1993, no writ) and also 
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Jenkins v. Conn., 256 S.W. 2d 221 (Tex. Civ. App.—Beaumont 1953, writ ref’d.). 
 
If a loan secured by a vendor’s lien goes into default, few real estate professionals 
appreciate the power and utility of filing a suit to rescind or foreclose a vendor’s lien to 
enforce the debt against a property encumbered by the vendor’s lien. The quick and 
easy nonjudicial foreclosure process has made the use of the vendor’s lien obsolete.  
 
The most important element of the vendor’s lien is the reservation to the holder of 
superior title to the land securing the lien until the purchase price is paid. Baker v. 
Ramey, 27 Tex. 59 (1863). Though it’s ancient law now, courts have held that if the 
purchase money for a property is not repaid, the vendor’s lien remains valid even 
though enforcement of the note supporting the vendor’s lien is barred by the statute of 
limitations. Abernethy v. Bass, 29 S.W. 398 (Tex. Civ. App. 1894, writ ref’d n.r.e.) and 
Hamblen v. Folts, 70 Tex. 132, 7 S.W. 834 (Tex. 1888).   
 
Technically, a vendor’s lien arises by operation of law upon the sale of real property on 
credit whether the lien is reserved in the lien documents or not. Helm v. Weaver, 69 Tex. 
143, 6 S.W. 420 (Tex. 1887). In Foster v. Powers, 64 Tex. 247 (Tex. 1885), the court 
said: “The settled doctrine of this court now is that, where land is sold, the purchase 
money to be paid either wholly or in part at a future day, a lien is expressly reserved to 
secure its payment, the sale is executory, and title does not pass to the vendee until the 
purchase money is paid but remains in the vendor.” 

 
2. The Vendor’s Lien in Probate 

 
The rescission of the vendor’s lien is a very powerful tool in probate, because rescission 
of the vendor’s lien is not a “claim for money” that requires a probate proceeding or a 
probate court’s supervision. Though a vendor’s lien suit requires that a lawsuit be filed, 
the court costs and expenses are usually much less than opening a creditor’s 
administration and processing the mortgagee’s claim in the probate court. Unlike a 
creditor’s administration, a vendor’s lien suit does not require posting an expensive 
surety bond and the mortgagee is only concerned with the property securing its 
mortgage, not the debts and liabilities of the estate and its creditors.   
 
The road map for rescission of the vendor’s lien is Lutz v. Mintz, 625 S.W. 2d 774 (Tex. 
Civ. App.—Houston [14th Dist.] 1981 no writ). In Lutz, the creditor failed to file suit 
within 90 days after the rejection of its claim. Therefore, the claim was barred by 
limitations. Because the purchase money indebtedness was in default, the claimant filed 
suit in district court to obtain title and possession of the property by rescinding the 
vendor’s lien. The court held that rescission of the vendor’s lien was proper because it 
was not a claim for money. Referring to Bunn v. City of Laredo, 245 S.W. 426 (Tex. 
Comm’n App. 1922, judgm’t adopted), the court further held that rescission of the 
vendor’s lien was a wholly independent and separate remedy to foreclosure. The court 
also held that the only defense to rescission of the vendor’s lien suit would be payment 
of the purchase money, because it is not fair or reasonable for a person to have 
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possession of property without paying for it. 
   
That a vendor’s lien is not a claim for money was also the holding in Connelly v. Paul, 
731 S.W. 2d 657 (Tex. Civ. App.—Houston [1st Dist] 1987 reh. den.). Other cases that 
discuss the rescission of the vendor’s lien are Walton v. First Nat. Bank of Trenton, 956 
S.W. 2d 826 (Tex. Civ. App.—Texarkana 1997, reh. den.) and Skelton v. Washington 
Mutual Bank F.A. 61 S.W. 3d 56 (Tex. App.—Amarillo 2001).   
 
Another reason for the principle that rescission of the vendor’s lien is not a claim of 
money is that a mortgagor’s death cannot vest more rights in the estate than the 
borrower had while living. Estes v. Browning, 11 Tex. 237 (Tex. 1853). For example, in 
Hudson v. Norwood, 147 S.W. 2d 826 (Tex. Civ. App.—Eastland 1941, writ dism’d 
judgm’t cor.), the court held that the superior title held by the owner of the vendor’s lien 
was not affected by the purchaser’s death, and superior title remained in the holder of 
the vendor’s lien as long as the purchase price for the property was not paid. Therefore, 
if the mortgagee could rescind the vendor’s lien when the mortgagor was living, then 
the estate or decedent’s heirs could not prevent rescission if the mortgagor died. 

 
3. Elements of the Vendor’s Lien 

 
Generally, a vendor’s lien claim can be adjudicated quickly by a motion for summary 
judgment, once the heirs-at-law are served with citation, whether individually or by 
publication. The elements of proof are simple:   
 

• Does the mortgagee hold an enforceable vendor’s lien; 
 

• Payment of the purchase price for the secured property is in default; and 
 

• Is it equitable for the mortgagee to obtain title and possession after 
rescission? 

 
The legal arguments are premised on the following elements: 
 

• Rescission of the vendor’s lien based on the equitable principle that 
property should secure the unpaid purchase price until paid. McAlpin v. 
Burnett, 19 Tex. 497 (Tex. 1857).   

 

• A deed with the reservation of superior title secured by a vendor’s lien is 
an executory contract, and superior title to the property remains in the 
holder of the vendor’s lien until the full amount of the purchase money is 
paid. Collins v. Republic Nat. Bank of Dallas, 152 Tex. 392, 258 S.W. 2d 
305 (Tex. 1953). 

 

• Superior title only passes to the buyer when the purchase price is paid. 
Yates v. Darby, 133 Tex. 593, 131 S.W. 2d 95 (Tex. Com. App. 1939).  
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• Until the purchase price is paid, the buyer of the property acquires only 
the equitable right to obtain legal title upon payment of the purchase 
money. State v. Forest Lawn Lot Owners Ass’n, 152 Tex. 41, 254 S.W. 2d 
87 (Tex. 1953). 

 
• An express vendor’s lien reserving superior title may be rescinded or 

foreclosed at the election of the holder. Rooney v. Porch, 293 S.W. 910 
(Tex. Comm’n App. 1922, judgm’t adopted).  

 
A word of warning: A vendor’s lien can be rescinded or foreclosed. In a deceased 
mortgagor situation, NEVER plead for foreclosure of a vendor’s lien because 
foreclosure requires a recitation in the judgment of the dollar amount owed, which is 
“claim for money” subject to probate court jurisdiction. 

 
4. Equitable or Implied Vendor’s Lien 

 
If a vendor’s lien and superior title are not reserved in the deed, note or deed of trust, an 
equitable vendor’s lien arises as security for payment of the purchase price for the land 
sold. Helm v. Weaver, 69 Tex. 143, 6 S.W. 420 (1887). Further, since the object of the 
vendor’s lien secures the unpaid purchase price, a note is not necessary. However, 
because an equitable vendor’s lien is a secret lien, i.e., there is no notice of the lien in 
the deed or loan documents, an equitable vendor’s lien can be defeated if the seller sells 
the property to a bona fide purchaser who does not have notice of the lien. Ransom v. 
Brown, 63 Tex. 188 (1885). However, even if a vendor’s lien is a secret lien and was 
inferior to innocent purchasers, the holder of the vendor’s lien could still initiate an 
equitable action for foreclosure if the purchase money note was unpaid. U.S. v. 
Morrison, 247 F. 2d 285 (5th Cir. 1957). An equitable vendor’s lien cannot be enforced 
by a suit for rescission, only a suit for foreclosure. Delley v. Unknown Stockholders of 
Brotherly and Sisterly Club, 509 S.W. 2d 709 (Tex. Civ. App.—Tyler 1974, writ ref’d 
n.r.e.). Peters v. Clements, 46 Tex. 114 (Tex. 1876). 

 
5. Express Vendor’s Lien 

 
The holder of an express vendor’s lien can exercise its rights against the property 
securing the lien in a number of ways: 

 
(a) Suit for Rescission – The holder can bring a suit for rescission of the 

vendor’s lien and obtain title and possession of the property. Moore v. 
Giesecke, 76 Tex. 543, 13 S.W. 290 (Tex. 1890). White v. Cole, 87 Tex. 
500, 29 S.W. 759 (Tex. 1895). 

 
(b) Settlement of Vendor’s Lien – The holder of an express vendor’s lien, as 

well as an implied or equitable vendor’s lien, can recover the land 
through an out of court settlement with the property holder. Yett v. 
Houston Farms Development Co., 41 S.W. 2d 305 (Tex. Civ. App.—
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Galveston 1931, writ ref’d n.r.e.). The holder of the express vendor’s lien 
could also rescind the lien by simply conveying the property to a third 
person. Waggoner v. Tinney, 102 Tex. 254, 115 S.W. 1155 (Tex. 1909). 

 
(c) Rescission Upon Abandonment – If the payment of the purchase money 

is in default and there is an apparent abandonment of the property, the 
holder of the vendor’s lien can rescind the vendor’s lien by taking 
possession. Evans v. Ashe, 108 S.W. 1190 (Tex. Civ. App.—Houston 
1908, writ ref’d n.r.e.). 

 
(d) Foreclosure of Vendor’s Lien – In Zapata v. Torres, 464 S.W. 2d 926 

(Tex. Civ. App.—Dallas 1971, no writ), the court reviewed the history of 
the rights and remedies available to holders of vendor’s liens upon 
default and held that the holder could either sue for the purchase money 
and foreclose the vendor’s lien or rescind the vendor’s lien and take title 
and possession of the property. It should be noted that rescission or 
foreclosure of a vendor’s lien is separate and wholly independent of the 
remedy of foreclosing under a power of sale in a deed of trust. Bunn v. 
City of Laredo, 245 S.W. 426 (Tex. Comm’n App. 1922, judgm’t 
adopted). 

 
(e) Extinguishing the Vendor’s Lien – Courts seem to address the issue of a 

rescission of the vendor’s lien in terms of equity. The court in Tom v. 
Wollhoefer, 61 Tex. 277 (Tex. 1884) said: “The vendor’s remedy by 
rescission is a harsh and stringent one, especially when a part of the 
consideration has been paid, and it is sought to forfeit the payment and 
recover or resell the land.” However, the only absolute defense to 
rescission or foreclosure of a vendor’s lien is payment of the purchase 
money debt and until the purchaser pays the agreed purchase price, the 
holder of the vendor’s lien can exercise either judicial rescission or 
foreclosure. Pullin v. Funderberg, 342 S.W. 2d 63 (Tex. Civ. App.—San 
Antonio 1961, no writ). Rooney v. Porch, 239 S.W. 910 (Tex. Comm’n 
App. 1922). 

 
(f) Demand – Since an express vendor’s lien is typically found in the deed 

and the deed of trust, both of which are recorded in the real property 
records of the county of record, anyone dealing with the property has 
constructive notice of the vendor’s lien. Tex. Prop. C. 13.001 and 13.002. 
Therefore, anyone who deals with the property secured by a vendor’s lien 
has notice that the vendor’s lien might be rescinded or foreclosed on the 
default in payment of the purchase money. In Ufford v. Wells, 52 Tex. 
612 (Tex. 1880), the court discussed the right of redemption and said:  “. . 
. the superior title remains with the vendor, and a subsequent purchaser 
being charged with notice of whatever is apparent upon the face of his 
chain of title, takes subject to be defeated by this superior title. To avoid 
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this, he must himself do equity before he can ask equity, and redeem by 
payment of the purchase money.” Eight years later, the Texas Supreme 
Court indicated that the holder of the vendor’s lien should give notice to 
the mortgagor or the mortgagor’s successor if the holder seeks to rescind 
the vendor’s lien. Kennedy v. Embry, 72 Tex. 387, 390, 10 S.W. 88 (Tex. 
1888).   

 
6. Sample Dead Debtor Vendor’s Lien Suit (see APPENDIX) 

 
III.  PROPERTY or HOMEOWNER’S ASSOCIATION LIEN FORECLOSURE  
 

A.  INTRODUCTION 
 

The lingo or jargon used when discussing Property Owner’s Associations (POAs), 
Homeowner’s Associations (HOAs), Community Associations (CAs), Common Interest 
Communities or Planned Communities is a confusing and esoteric language that seems to be 
understood only by those persons who deal with owner associations on a daily basis. In 
laymen’s terms, POAs, HOAs, CAs, Community Interest Communities and Planned 
Communities generally mean any association of owners in a development of some kind who 
are required to pay mandatory dues or assessments to the association in accordance with a 
declaration filed in the real property records. However, in legal terms there are very distinct 
differences between these associations. 
 
If faced with a POA foreclosure and the legal practitioner wants to be confident in what he or 
she is doing, the author recommends reading Roy D. Hailey’s article entitled “Practical Tips 
for Dealing with Property Owner Associations” published in the 27th Annual Advanced Real 
Estate Law Course, July 7-9, 2005, Chapter 27. This article describes the differences 
between various types of associations, discusses the various legal documents that control the 
affairs of these associations, and outlines how the officers and managers of these 
associations must conduct business. 
 
The Texas Residential Property Owner’s Protection Act (Act) provides some clarity to the 
confusion. But the Act only applies to residential subdivisions that are subject to declarations 
that authorize the property owner’s association to collect regular or special assessments on 
all or the majority of the property in the subdivision and the property association requires 
mandatory membership. Tex. Prop. C. 209.003. Further, if the Act does apply, the relevant 
foreclosure statutes found in the Act only come into play after a foreclosure has taken place.  
Tex. Prop. C. 209.009 – 209.10.   
 
Further confusing the “association” picture are condominium associations, which also make 
assessments and collect fees that are enforceable by foreclosure. However, condominiums 
have their own chapters in the Texas Property Code, i.e., Chapter 81.001 – 81.210 for 
condominiums whose declarations were filed before January 1, 1994 and Chapter 82.001 – 
82.164, which is the Uniform Condominium Act for commercial, industrial, residential and 
other condominiums whose declaration was filed after January 1, 1994. This paper does not 
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focus on condominium liens that can be foreclosed, but the relevant statute for post-January 
1994 condominiums is Tex. Prop. C. 82.113(a) – (m). 
 
Further adding to the confusion are Planned Communities, which are not condominiums or 
housing cooperatives, but an “everything else” category of mandatory membership, common 
interest communities. In general a planned community is a townhome project or subdivision 
with a mandatory owners association; however, the definition of “residential subdivision or 
“subdivision” in the Texas Residential Property Owners Protection Act includes a 
“townhouse regime or similar planned development.” Tex. Prop. C. 209.002 (9). In the 
legislative session beginning in 2007, there will be an attempt to pass the Texas Uniform 
Planned Community Act (TUPCA) which is modeled on a uniform statute. In spring 2006, 
two interim committees of the Texas House of Representative and an interim committee of 
the Texas Senate held hearings on the Texas Uniform Planned Community Act. Should this 
Act be passed, Article 9 (Section 9.1 – 9.6) and Article 10 (Section 10.1 – 10.5) will deal 
with assessment and foreclosure of liens against community members.  

 
B. PROHIBITED FORECLOSURES 

 
The Texas Residential Property Owner’s Protection Act succinctly states what type of 
property association liens cannot be foreclosed. The Act prohibits enforcing a lien for “(a) 
fines assessed by the association; or (b) attorney’s fees incurred by the association solely 
associated with fines assessed by the association.” Tex. Prop. C. 209.009. 

 
C. FORECLOSURE RULES ARE NOT PROVIDED IN THE ACT 

 
The Texas Residential Property Owner’s Protection Act does not contain any provision on 
how a lien arising from an assessment or special assessment is to be foreclosed if the 
property owner fails or refuses to pay the lien. The source of this information must be found 
in the declaration filed in the real property records, the association’s bylaws, and any official 
foreclosure policies adopted by the property owner’s association. Under the Act, the property 
association must make these records available to a property owner. Tex. Prop. C. 209.005. A 
clear understanding of the term property “owner”, as defined in Tex. Prop. C. 209.002(6), 
and the other definitions in the Act is the first step that should be taken in analyzing a POA 
foreclosure issue. 
 
Except for foreclosure and temporary restraining orders and injunctions, the Act provides 
that a property owner must receive notice by certified mail and have a reasonable 
opportunity to cure any violation of the association rules and regulations. Tex. Prop. C. 
209.006. In addition, the Act requires that the property owner be afforded the opportunity of 
a hearing before the official board of the association or a committee appointed by the official 
board to resolve the imposition of a fine or penalty. Tex. Prop. C. 209.007. 
 
However, if the property owner  association’s complaint against the homeowner is failure to 
pay a regular or special assessment, the Act does not give the homeowner the right to receive 
foreclosure notices or the opportunity for a hearing before the association’s board. These 
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protections, if any, are only found in order of legal precedent as follows: (a) the declaration 
filed in the real property records, (b) the association’s bylaws, and (c) any official 
foreclosure policies adopted by the property owner’s association. But if the association’s 
declaration or other regulations allow nonjudicial foreclosure, the Act limits the amount of 
attorney fees that can be charged to the greater of: (a) one third of the amount of all actual 
costs and assessments, excluding attorney fees, plus interest and court costs – if permitted by 
law or the declaration; or (b) $2,500. Tex. Prop. C. 209.008(f). But this attorney fee 
limitation is then abrogated by another provision of the Act which allows any excess 
attorney fee to be collected by any other means allowed by law. Tex. Prop. C. 209.008(h). 

 
D. PROPERTY OWNER’S RIGHT OF REDEMPTION 

 
After a delinquent POA assessment lien is foreclosed and the property owner has lost their 
property, the Texas Residential Property Owner’s Protection Act steps back into the picture 
and directs how a property owner is to receive notice of the foreclosure and the right of 
redemption.  
 
Within 30 days after a foreclosure sale, the POA conducting the sale must send a written 
notice by certified mail, return receipt requested, to the owner’s last known mailing address, 
as reflected in the association’s records. Tex. Prop. C. 209.010(b). The notice must state the 
date and time the foreclosure sale was conducted and inform the property owner of their 
right to redeem. Tex. Prop. C. 209.010(a). The notice must also be sent if the property was 
sold by a sheriff or constable pursuant to a judicial foreclosure. Tex. Prop. C. 209.010(d). 
 
After sending this notice, the association has 30 days to record an affidavit in the real 
property records of the county where the property is located that provides the legal 
description of the property foreclosed and states the date when the notice of foreclosure and 
right of redemption was sent to the property owner. Tex. Prop. C. 209.010(c). 
 
For a 180-day period after the foreclosure sale notice was sent by the foreclosure sale buyer, 
the property owner has a right to redeem the property. Tex. Prop. C. 209.011(b). During this 
180-day period the foreclosure sale purchaser cannot transfer ownership of the property to 
anyone other than the property owner. Tex. Prop. C. 209.011(c). But, during this same 180-
day period, Tex. Prop. C. 209.011(a) directs the person who purchased occupied property at 
a foreclosure sale to “commence and prosecute a forcible entry and detainer action under 
Chapter 24 to recover possession of the property.” 
 
Beginning with Tex. Prop. C. 209.0011(d), the Texas Residential Property Owner’s 
Protection Act describes how the redemption price is to be calculated and paid, depending on 
whether the POA or a third-party purchaser acquired the property at the foreclosure sale.  
The statutory instructions for the redemption process are well written, therefore, no attempt 
will be made in this presentation to regurgitate the statute. 
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E. CHALLENGES TO POA DECLARATIONS  
 

If a property owner seeks to challenge a POA declaration related to foreclosure by a 
declaratory judgment suit, each member of the property owner’s association is a necessary 
party to the action. Tex. Civ. Prac. & Rem. C. 37.006(a). Therefore, each member of the 
property owner’s association must be personally served with citation or a class action suit 
must be brought.  Failure to individually serve or bring a class action for all property owners 
is grounds for dismissal or abatement of the suit. April Sound Management v. Property 
Owners, 153 S.W. 3d 519, 523-526 (Tex. App.—Amarillo 2004, no pet.). Joinder of all 
property owners is a procedural rather than a jurisdictional requirement; therefore, reversal 
of a declaratory judgment is not necessary if a property owner’s association fails to raise the 
joinder issue. Brooks v. Northglen Association, 141 S.W. 3d 158, 162-163 (Tex. 2004).  

 
F. Sample Foreclosure Instructions (see Appendix) 

 
The sample foreclosure instructions found in the Appendix are courtesy of Dean Riddle, 
whose practice is devoted almost exclusively to foreclosing condominium and POA liens. 
Mr. Riddle can be contacted at: 
 

Dean Riddle 
Riddle & Williams 
1050 Turtle Creek Center 
3811 Turtle Creek Blvd 
Dallas, Texas 75219 
214.760.6766 

 
THANK YOU, Dean.  

 
IV.  JUDICIAL vs. NONJUDICIAL  
 
In today’s world, most real estate loans are sold into the secondary market to collateralize mortgage-
backed securities.  When a loan goes into default, every day of delinquency means lost interest and 
opportunity cost to the investors, whether Wall Street, the government-sponsored enterprises (GSEs) 
such as Fannie Mae, Freddie Mac and Ginnie Mae, or the VA which guarantees VA loans, or HUD 
which insures FHA loans. Timelines, which dictate the number of days a loan is permitted to remain 
in default between the date the loan becomes delinquent to the day it is sold at a foreclosure sale, is 
the new management mantra in the mortgage banking business. 
 
Time is money, so extreme pressure is put on mortgage servicers and foreclosure counsel to 
foreclose a delinquent loan as soon as possible. In Texas, the Freddie Mac and Fannie Mae timeline 
is 60 days from the day a loan is referred to counsel to foreclose; therefore, judicial foreclosure is not 
an option. Further, since mortgage banking has become much like a commodities business, with 
mortgages being the commodities, attorney’s fees for handling foreclosures have become 
commoditized according to “allowable fee” schedules determined by the investors, which in Texas 
means $550 for a nonjudicial foreclosure. Even though everything imaginable could be wrong with a 
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loan that needs to be foreclosed and judicial foreclosure would seem to be the only safe and sane 
legal option to cure the problems, judicial foreclosure is generally not acceptable because it costs too 
much and takes too long. 
 
Sadly, another reason a bad loan might be nonjudicially foreclosed, when judicial foreclosure would 
seem the obvious choice, is that the person making the business decision loses all responsibility for 
the file once the loan is foreclosed.  So it doesn’t matter if the file explodes after foreclosure; the 
disaster is someone else’s problem. The old adage that “an ounce of prevention is worth a pound of 
cure” is rarely practiced by employees who only want to get the file off their desk so they no longer 
have to work it. 
 
Contrary to the business perception that a judicial foreclosure costs too much and takes too long, in 
the big picture resolution of a toxic file may take less time, aggravation and costs through judicial 
than nonjudicial foreclosure, with subsequent battles and appeals in the eviction stage and then a 
wrongful foreclosure lawsuit with additional appeals. The classic example of judicial foreclosure 
being quicker, easier and cheaper in the long run than a nonjudicial foreclosure is the “Republic of 
Texas” (ROT) type borrower. After the ROT borrower delays the foreclosure process with numerous 
ploys, the mortgage servicer gets fed up and orders nonjudicial foreclosure. After foreclosure, the 
ROT mortgagor has to be evicted, which may take months going through JP and county court, and 
then invariably there is an appeal. When the appellate dismisses the appeal, the ROT borrower files a 
wrongful foreclosure lawsuit. Ultimately, the mortgagee wins, but it’s years later with thousands of 
dollars spent in attorney’s fees. Most lenders have now learned to file a judicial foreclosure suit 
immediately against any borrower using ROT tactics. 
 
From a lawyer’s perspective, the ability to plead numerous independent and disparate causes of 
action in a judicial foreclosure suit is helpful in sorting out and resolving all the issues between the 
parties so that a wrongful foreclosure suit will not be filed later. For example, a defective legal 
description can be corrected or reformed, whether it is a scrivener or typographical error or a major 
goof.  If the mortgagor and mortgagee can’t agree on what is owed or due under the note, discovery 
requests and depositions can be used to determine if the controversy is real or whether mortgagor or 
mortgagee, which is often the case, is wrong. 
 
Since Tex. R. Civ. Proc. 310 allows a writ of possession upon a judicial foreclosure, eviction can be 
accomplished through the same court that decides the foreclosure issue without having to file suit in 
JP court and then having a trial de novo in county court. As a practical matter, the use of a judicial 
foreclosure to cure delinquent loan issues is limited only by the imagination of the practitioner.  
 
V. SUBROGATION 

 
Consider subrogation if loan origination defects prevent the mortgagee from being able to enforce 
the note against the mortgagor or the security instrument against the mortgagor’s property.   

 
Subrogation has been defined as “one’s payment or assumption of an obligation for which another is 
primarily liable. This doctrine is not dependent upon contract, nor upon privity between the parties; 
it is the creature of equity and is founded upon [the] principle of natural justice.” 
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The right of subrogation can be either express or implied, depending on whether there is any express 
subrogation clause in the loan documents. In both instances, the right of subrogation arises if a 
person advances money to discharge a prior lien or obligation of another and is an equitable legal 
doctrine that seeks to avoid unjust enrichment by adjusting or equalizing the rights of the parties.   

 
Therefore, at closing if the mortgagee pays off debts of the mortgagee with all or a portion of the 
loan proceeds, the lender should be entitled to reimbursement for extinguishing the borrower’s 
former obligations, if its note or lien is unenforceable for some factual or legal infirmity. To do 
otherwise means the borrower receives a windfall. 

 
Since Texas courts appear inclined to liberally use subrogation principles, the lender’s attorney 
should use subrogation to recoup any dollars used to pay off a prior debt of the borrower from the 
loan proceeds, e.g. the refinance of a loan, a home equity cash out refi, or the payment of taxes that 
are a valid encumbrance against the borrower’s property. 
 
As long ago as 1895, the Texas Supreme Court recognized the doctrine of subrogation. In Faires v. 
Cockrill, 88 Tex 428, 31 S.W. 190 (Tex. 1895), the court held that a person paying a debt is 
subrogated to the lien and priorities of the original creditor to the extent of the debt paid. In Farm 
Credit Bank of Texas v. Ogden, 886 S.W. 2d 305 (Tex. App. [1st Dist.] Houston 1994, no writ), the 
court stated, “perhaps the courts of no state have gone further in applying the doctrine of subrogation 
than have the courts of this state.” 
 
Equitable subrogation cases are controlled by their own facts, Providence Inst. for Saving v. Sims, 
441 S.W. 2d 516 (Tex 1969), but subrogation is to be liberally applied to include every instance 
where one person, not acting voluntarily, pays a debt that another person incurred. Argonaut Ins. Co. 
v. Allstate Ins. Co., 869 S.W. 2d 537 (Tex. App.—Corpus Christi 1993, writ denied.).   

 
Predicated on the principles of equity and the balancing of equities, equitable subrogation is 
designed to prevent the unjust enrichment of a debtor who owed a debt that was paid by another. 
Houston Gen. Ins. v. Association Cas. Ins., 977 S.W. 2d  634 (Tex. App.—Tyler 1998, no writ) and 
World Help v. Leisure Lifestyle Inc., 977 S.W. 2d 662 (Tex. App.—Ft. Worth 1998, writ denied).  
Subrogation also means substituting one person for another with respect to a lawful claim; however, 
a subrogee cannot obtain any greater rights that those held by the subrogor. Cockrell v. Republic 
Mortgage Ins. Co., 817 S.W. 2d 106 (Tex. App.—Dallas 1991, no writ).  

 
Subrogation is classified as either conventional or equitable subrogation. Smart v. Tower Land & 
Inv. Co., 597 S.W. 2d 333 (Tex. 1980) and see Carol Vento, “Discharge of Mortgage and Taking 
Back of New Mortgage as Affecting Lien Intervention between Old and New Mortgages”, 42 A.L.R. 
5TH 519.   

 
Conventional subrogation arises under contract or from an express agreement. Most attorneys are 
familiar with conventional subrogation because insurance policies usually contain contractual 
subrogation clauses. However, many Texas deed of trust forms also contain conventional 



2006 TEXAS LAND TITLE INSTITUTE 22

subrogation clauses. For example, the Texas Home Equity Security Instrument (Cash Out – First 
Lien) – Fannie Mae Freddie Mac UNIFORM INSTRUMENT states in pertinent part in paragraph 23: 

 
“Lender shall be subrogated to any and all rights, superior title, liens and equities 
owned or claimed by any owner or holder of any liens and debts outstanding 
immediately prior to execution hereof, regardless of whether said liens or debts are 
acquired by Lender by assignment or are released by the holder thereof upon 
payment.” 
 

In Highland Ins. Co. v. New England Ins., 811 S.W. 2d 272 (Tex. App.—San Antonio 1991, no writ) 
the court considered language like that found in the Fannie Mae/Freddie Mac deed of trust form 
referenced above and held that the beneficiary of a deed of trust could seek subrogation as “to any 
and all rights and liens.” To enforce the right of equitable subrogation, the court in Richards v. 
Suckle, 871 S.W. 2d 239 (Tex. App.—Houston [14th Dist] 1994) held that if one pays the debt of 
another, the payor’s right of subrogation must be asserted by a judicial proceeding, and enforced by 
judicial foreclosure. 

 
Equitable subrogation provides courts with a means to adjust equities, prevent unjust enrichment, 
and punish fraud and other egregious conduct that shocks one’s conscience. First National Bank v. 
O’Dell, 856 S.W. 2d 410 (Tex. 1993) and World Help v. Leisure Lifestyle Inc., 997 S.W. 2d 662 (Tex. 
App.—Ft. Worth 1998). Generally, the elements of subrogation are: (1) a person has been enriched 
by the receipt of a benefit; (2) the benefit was received at someone else’s expense; and (3) it would 
be unjust for the person receiving the benefit to retain the windfall without indemnifying the 
benefactor.   

 
The Restatement Third, Property (Mortgages) §7.6 contains a succinct restatement of subrogation 
theory: 

 

“Subrogation: 
(a) One who fully performs an obligation of another, secured by a mortgage, 

becomes by subrogation the owner of the obligation and the mortgage to 
the extent necessary to prevent unjust enrichment. Even though the 
performance would otherwise discharge the obligation and the mortgage, 
they are preserved and the mortgage retains its priority in the hands of 
the subrogee. 

 
(b) By way of illustration, subrogation is appropriate to prevent unjust 

enrichment if the person seeking subrogation performs the obligation: 
 

(1)  in order to protect his or her interest; 
 

(2) under a legal duty to do so; 
 

(3)  on account of misrepresentation, mistake, duress, undue 
influence, deceit, or other similar imposition; or 

 

(4) upon a request from the obligor or the obligor’s successor to do 
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so, if the person performing was promised repayment and 
reasonably expected to receive a security interest in the real 
estate with the priority of the mortgage being discharged, and if 
subrogation will not materially prejudice the holders of 
intervening interests in the real estate.” 

 
If the borrower receives a grossly unfair windfall because of loan origination defects, subrogation 
should be available to the mortgagee for public policy reasons. The temptation for a loan broker or 
employee of a lender or title company to conspire with a borrower and surreptitiously foul up a loan 
closing is ever present. Once a lien is declared invalid, e.g., an owner failed to consent to a home 
equity loan or a spouse failed to sign the mechanics and materialmen’s lien contract, the conspirators 
could cause the property to be sold without having to payoff the mortgagee’s invalid lien or, if cash 
was obtained at closing, split the proceeds.   

 
There is plenty of evidence that this type of chicanery exists in an insurance context when 
subrogation is not available.  See Robert W. Emerson, “Insurance Claims Fraud Problems and 
Remedies”, 46 U. Miami L. Rev. 907, 913 (1992). Since mortgage fraud clearly exists, subrogation 
should be available to the mortgage and title industry.  

 
Though it deals with an IRS tax lien, Benchmark Bank v. Crowder, 919 S.W. 2d 657 (Tex. 1999) is 
the seminal case to examine for ideas on how to use the subrogation theory. Citing its opinion in 
Farm Home Sav. & Loan Ass’n v. Martin, 126 Tex. 417, 88 S.W. 2d 459 (Tex. 1935) where the 
Supreme Court held that a third party who refinances a debt secured by a valid mechanic’s lien 
against homestead may be subrogated to the lien, the Benchmark court held: 
 

“We see no difference between the refinancing of debt secured by a mechanic’s lien 
and the refinancing of debt secured by a federal tax lien. Once valid, the lien does not 
become invalid against the homestead simply because the original debt has been 
refinanced. To hold otherwise, in fact, would defeat the very purpose of homestead 
protection. Homestead owners must have the ability to renew, rearrange and readjust 
the encumbering obligation to prevent a loss of homestead through foreclosure.” 
 

In the past, subrogation was a great tool to use when a home equity loan was found bad and the lien 
was invalid. Though the lender could not foreclose, the mortgagee could recoup all monies loaned to 
the borrower that were used to payoff prior liens and taxes. However, on October 11, 2006, the use 
of subrogation for bad home equity liens disappeared when the San Antonio Court of Appeals, 
sitting en bac on a motion for rehearing, held that “The doctrine of equitable subrogation cannot be 
applied to circumvent the constitutionally-mandated penalty of forfeiture.” LaSalle Bank N.A. v. 
White, 2006 WL 2871278 (Tex. App.—San Antonio Oct. 11, 2006). 
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HOME EQUITY DECEASED MORTGAGOR PETITION
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DEAD DEBTOR VENDOR’S LIEN SUIT   
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SAMPLE FORECLOSURE INSTRUCTIONS   
 

ASSESSMENT FORECLOSURES BY CONDOMINIUMS AND 
HOMEOWNER ASSOCIATIONS 

 
 
I. Judicial versus non-judicial foreclosure 
 
 An association may foreclose non-judicially pursuant to the procedures prescribed in Chapter 
51 of the Texas Property Code only if it has been expressly given the power to sell a delinquent 
owner’s property for nonpayment of dues and assessments without the necessity of court 
authorization.  As a general rule, with only a few exceptions, under Section 82.113(e) of the Texas 
Uniform Condominium Act (“TUCA”)1, every condominium association in Texas has been given 
this power by statute, and may foreclose non-judicially. 
 
 Homeowner associations not subject to TUCA, which include single-family homes, 
townhome projects, duplexes and other similar communities, have the power to foreclose non-
judicially if, and only if, such power is expressly provided for in their deed restrictions (a recorded 
instrument usually entitled “Declaration of Covenants, Conditions and Restrictions”).  No statutory 
authority exists for associations not subject to TUCA to use non-judicial foreclosure.  Therefore, a 
review of an association’s deed restrictions is necessary to determine whether the association has the 
right to use non-judicial foreclosure, and when it does, the deed restrictions usually specifically grant 
the association a power of sale2.  If an association not subject to TUCA has not been expressly given 
the right to foreclose non-judicially, it must file suit and request a judicial foreclosure.  The lawsuit 
will seek foreclosure of the association’s lien against the delinquent owner’s lot.  Generally, judicial 
foreclosure is a more costly and time-consuming procedure than non-judicial foreclosure. 
 
II.   Non-judicial Foreclosure – the Fundamental Steps 
 
 Non-judicial foreclosure is a quicker and less expensive method when compared to judicial 
foreclosure.  On average, the non-judicial foreclosure process can take four to five months.  The 
fundamental steps are as follows: 
 
 A. Fair Debt Letter.  The first step in non-judicial foreclosures is to prepare and send to 
the owner a notification of delinquency that complies with the Federal Fair Debt Collection Practices 
Act (“FDCPA”).  In this initial letter, do not demand payment; simply state the amount that is unpaid 

                                                           
1 Tex. Prop. Code Ann. §82.113(e).  The association has the right to foreclose its lien judicially or by nonjudicial foreclosure 
pursuant to the power of sale created by this chapter or the declaration.  
 
2 §51.001 et seq. of the Tex. Prop. Code Ann. (2006. 
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and delinquent.  Under the FDCPA3, the initial notice must also give the owner at least 30 days from 
the date the owner receives it to dispute the debt claimed to be due the association.  If the owner 
disputes the debt, the debt collector (attorney) must provide verification of the debt (usually by 
providing a copy of the owner’s account statement) within 30 days of the owner’s request. No 
further collection action may be taken until this verification is provided. Once the verification is 
provided (or once 33 days have elapsed from the date of the initial notification letter if the owner has 
not disputed the debt), the association may continue with collection action.  
 
 B. Title Check.  Verify ownership of the property before proceeding to file a notice of 
lien against the owner’s property. This is done through a title check on the property. Depending 
upon the county, a title check may take two to three weeks to perform. If the title check reveals an 
additional owner or a different owner, the FDCPA requires that the attorney send an initial notice of 
delinquency letter described in A. above to the additional/new owner and allow the additional owner 
30 days from receipt to dispute the debt before proceeding further.  
 
 C. Notice of Lien. If the title check confirms ownership, prepare and record in the deed 
records a notice of lien after receiving authorization from the client. At the same time you send the 
notice of lien to the deed records for recording, send a second letter to the owner with a copy of the 
lien, giving the owner 30 days in which to cure the delinquency.   Pursuant to Section 51.002(d) of 
the Texas Property Code, if the unit or home serves as the residence of the delinquent owner, you 
must serve the owner written notice of the delinquency and give him or her at least 20 days to cure 
the delinquency before posting the property for foreclosure and notifying the owner of the intent to 
sell under D. below.  This second letter to the owner regarding the lien will satisfy the 20-day notice. 
 
 D.  Notice of Sale/Posting.  If the owner does not pay within the 30 day period requested 
in the letter accompanying the notice of lien, prepare a notice of assessment lien sale and post the 
notice at the county courthouse. The notice will state the earliest time at which the sale can begin.  
The law requires that you provide the owner with at least 21 days’ notice of the foreclosure sale by 
(i) posting a written notice at the courthouse door in the county where the property is to be sold, (ii) 
filing a copy of the notice of sale with the county clerk, and (iii) serving written notice of the sale on 
the owner by certified mail. 
 
 E.   Appointment of Trustee.    
 
  1.   Condominiums.   Section 82.113(d) of TUCA provides that “[b]y written 
resolution, a board may appoint, from time to time, an officer, agent, trustee, or attorney of the 
association to exercise the power of sale on behalf of the association.”  To be safe, prior to the 
foreclosure of a condominium unit, prepare a resolution to be executed by the board of directors 
which appoints your firm and its attorneys as trustee or substitute trustee to post and conduct the 
foreclosure sale.  While Section 82.113(d) does not mandate that this appointment by resolution be 
recorded, some attorneys record it in the real property records of the county where the property is 
located. 
 

                                                           
3 15 USC §1692g et seq. 
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  2.   Homeowner associations not subject to TUCA.  Chapter 209 of the Texas 
Property Code does not require associations to appoint a trustee, by board resolution, to exercise the 
power of sale in connection with a non-judicial foreclosure.  Therefore, review the association’s 
declaration to determine whether such a resolution and appointment are necessary.  To be safe and to 
avoid any argument or challenge on this point, you may want to have the association’s board execute 
a board resolution appointing your firm and your attorneys as trustees to exercise the power of sale.    
 
 F.  Foreclosure Sale.  All foreclosure sales are held on the first Tuesday of each month.  
The sale must begin no earlier than the time stated in the notice and not later than three hours after 
that time.  §51.002(c), Tex. Prop. Code (2006).  If the owner does not pay or negotiate an acceptable 
payment arrangement with the association prior to the foreclosure sale, the property will be 
auctioned off to the highest bidder for cash at the county courthouse.  The association will typically 
bid up to the amount owed (the association can use the amount it is owned as a credit against the bid 
so it does not need cash at the sale unless it intends to bid more than the amount owned).  Any 
amount received in excess of the amount owned by the delinquent owner is presented to any junior 
lienholders and then to the delinquent owner. 
  
 G. Foreclosure Deed.  After the foreclosure sale, the attorney will disburse the sales 
proceeds, if any, to the appropriate parties and prepare a deed transferring ownership to the property 
to the successful bidder.  The attorney also notifies the owner, by letter, of the foreclosure sale.   
 
 H.   Foreclosure Redemption Rights.   
 
  1.   Condominiums.   Section 82.113(g) of TUCA affords an owner of a unit 
within a condominium association a right to redeem the unit subsequent to a foreclosure sale.  That 
section provides: 
 

The owner of a unit used for residential purposes and purchased by an association at 
a foreclosure sale of the association’s lien for assessments may redeem the unit not 
later than the 90th day after the date of the foreclosure sale. 

 
Note that this 90-day right of redemption applies only if the association purchases the unit at the 
foreclosure sale.  If a third party is the high bidder at the sale, the owner has no right of redemption. 
 
  2.   Non-condominium associations.  For associations not subject to TUCA, 
Chapter 209 of the Texas Property Code controls.  That statute contains a redemption period for 
owners whose homes are sold at foreclosure.  The redemption period is 180 days and is explained in 
detail in Section IV below.  Tex. Prop. Code §209.011(a)-(p).  
 
III. Judicial Foreclosure – the Fundamental Steps 
 
 A. Pre-lawsuit stage.  The steps for judicial foreclosure are the same as for non-judicial 
foreclosure up until the point that a property is ready to be posted for sale.   
 
 B. Lawsuit stage. In the judicial foreclosure process, instead of posting the property for 
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sale, a lawsuit is prepared seeking a personal judgment against the delinquent owner and seeking 
foreclosure of the association’s assessment lien against the delinquent owner’s property.   
 
 C. Service of Lawsuit.   Once the lawsuit is filed, it must be legally served on the 
delinquent owner (the “defendant”).  Once it is served, the defendant must file an answer with the 
court by 10:00 a.m. on the first Monday following 20 days from the date of service.   
 
 D. Default Judgment/Summary Judgment. 
 
  1.   Default.  If the defendant fails to respond to the lawsuit, prepare a default 
judgment and file it with the court.  In most, but not all cases, the judgment will include a personal 
judgment for the unpaid assessments (including all costs of collection) and a judgment for 
foreclosure of the association’s lien. 
 
  2.   Summary Judgment.  If the defendant timely answers the lawsuit, contact 
the defendant and pursue a resolution through voluntary payment by defendant.  If a settlement 
cannot be reached, file a motion for summary judgment.  Usually, there are few, if any, issues of 
material fact which can preclude summary judgment; of course, exceptions do exist.  
 
 E. Abstract/Record Judgment.  If the association obtains a judgment and the defendant 
does not appeal the judgment, abstract the judgment (record it in the deed records).  This creates a 
judgment lien against any property owned by the defendant in the county in which the judgment is 
recorded.   
 
 F. Order of Sale.   Pursuant to the final judgment, the court is requested to issue an 
order of sale, which is forwarded to the sheriff or constable for execution (sale).  Tex. R. Civ. P. 631 
(2006).  The sheriff or constable will publish a notice of the foreclosure sale as required by law.  
Once the requisite notices have been published, the sheriff or constable will execute upon (sell) the 
defendant’s property to satisfy the judgment.  The highest bidder at the sale will acquire title to the 
property.  If the purchaser is the association, it has the same right to possess and lease the property 
as in a non-judicial foreclosure sale. 
 
 G.   Redemption Rights Apply Even to a Judicial Foreclosure Sale.  Not later than 30 
days after the date of the Sheriff’s sale in F. above, under Section 209.010(a) of the Texas Property 
Code, send a letter to the defendant and inform the defendant of the date and time that the Sheriff’s 
sale took place and inform the defendant that he or she has a right to redeem the property (you can 
easily enclose with the letter a copy of Section 209.011 which governs redemption rights).  The 
notice must be sent by certified mail, return receipt requested, to the defendant’s last known address.  
The association must also record an affidavit in the county deed records which indicates the date the 
post-foreclosure notice was sent and containing a legal description of the defendant’s lot.  Tex. Prop. 
Code Ann. §209.010(a)-(c).  The defendant will have the right to redeem the property for a period of 
180 days after the date that the association mails written notice that the Sheriff’s sale took place.  
Tex. Prop. Code Ann. §209.011(a)-(p). 
 
IV.  Post-Foreclosure:   Redemption Rights of Owners 
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 After the association forecloses on an owner’s property, Texas law provides the owner, under 
most circumstances, the right by statute to redeem his or her property from the association or third 
party who purchased the property at the foreclosure sale. 
 
 A.   Condominium Association.   Under Section 82.113(g) of TUCA, an owner has the 
right to redeem the unit within 90 days from the date of the foreclosure sale provided that the 
association was the successful bidder at the sale.  In the event that a third party is the successful 
bidder at the foreclosure sale, the owner has no right to redeem the property.  To redeem the 
property, the owner must pay to the association, among other things, all amounts due at the time of 
the foreclosure sale, interest from the date of the sale to the date of redemption, attorney’s fees, costs 
incurred by the association and any assessments levied after the date of the foreclosure sale.  Tex. 
Prop. Code §82.113(g). 
 
 B.   Homeowners Association.   Chapter 209 of the Texas Residential Property Owners 
Protection Act (the “Act”) affords owners a right of redemption in the event the association 
forecloses on their property.  Essentially, owners are given a 180-day period in which to redeem 
their property.  Unlike TUCA, the Act allows an owner to redeem his or her property regardless of 
whether the association or a third party purchases the property.  As previously pointed out, you must 
notify the owner, by certified mail, return receipt requested, no later than 30 days after the date of 
the foreclosure sale of the exact time and date that the sale took place.  The notice must also inform 
the owner of his or her right to redeem the property.  In this regard, it is wise to enclose with your 
letter a copy of Section 209.011 of the Texas Property Code.  Tex. Prop. Code §209.010(a)-(b) 
(2006).  Not later than 30 days after you send this notice required by 209.010(a), you must also 
record an affidavit in the deed records of the county where the property is located stating the date on 
which this post-foreclosure notice was sent to the owner and identifying the legal description of the 
foreclosed lot.  Tex. Prop. Code §209.010(c) (2006).  Among other things, in order to redeem the 
property from the association, the owner must pay all amounts due to the association at the time of 
the sale, interest from the date of the sale through the date of redemption, attorney’s fees, any 
assessments levied after the sale and costs incurred by the association.  Tex. Prop. Code 
§209.010(d)(1)-(6) (2006).  Section 209.010(e) controls redemption from a third party purchaser and 
is between the purchaser and the owner; the association should not affirmatively intervene. 
 

 
FREQUENTLY ASKED QUESTIONS 

 
1.  Can a board member bid on a property being foreclosed upon by his or her 
association? 
 
 One of the duties a board member owes to his or her association is the duty of loyalty which 
prevents a board member from acting for his or her benefit to the detriment of the association 
without disclosing the conflict to the other board members and then abstaining from a 
vote of the board as to whether the board member may pursue the opportunity.  In the situation 
where a board member wishes to bid on a property being sold by the association, a conflict of 
interest arises to the extent that a board member bids against the association.  The board member, if 
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he or she successfully outbids the association, may be taking an opportunity for a profit away from 
the association.  Even if the other board members agree to allow a board member to bid on the 
property, the appearance of impropriety increases the risk that the board’s actions may be challenged 
either by the foreclosed owner or by another member of the association.  If the board is willing to 
take this risk, the board member desiring to bid should disclose to the other board members all 
information known to the board member regarding the property and the sale and abstain from any 
vote of the board concerning whether the board is willing to allow or forego the opportunity to profit 
from the sale. 
 
2.   Can an association foreclose if the only delinquency is late charges? 
 
 Yes, provided that the association’s governing documents provide that late charges may be 
assessed against a delinquent owner and that late charges are part of the association’s assessment 
lien.  
 
3. Can an association foreclose if the only delinquency is fines? 
 
 No.  This prohibited under both the Texas Residential Property Owners Protection Act and 
the Texas Uniform Condominium Act.  See Tex. Prop. Code §209.009 (2006) and Tex. Prop. Code 
§82.113(e).  Both acts also prohibit foreclosure for attorney’s fees solely incurred for collecting 
fines. Generally, if the unpaid amounts include more than just fines, the association may foreclose its 
lien for the entire amount. Be careful, however.  If the other amounts (i.e. collection fees, late 
charges, etc.) were incurred solely because of non-payment of fines, a court may hold that an 
association does not have the right to foreclose if the amounts are all related to the non-payment of 
fines. 
 
4.   If the association forecloses and purchases the property at the foreclosure sale, does the 
association have to make the mortgage payments? 
 
 No.  The purchaser at a foreclosure sale, including the association, is not personally obligated 
to pay any mortgage on the foreclosed property.  The only party required to pay the mortgage is the 
person who signed the note with the first mortgagee.  However, the purchaser at a foreclosure sale 
purchases the property “subject to” any existing superior liens, such as tax liens, first mortgage liens 
and property tax liens.  In other words, if these liens are not paid, the holder of the lien may 
foreclose the property.  If this happens, this first mortgagee’s foreclosure will divest title from the 
association. If and when the first lienholder ever forecloses, the purchaser at the lienholder’s 
foreclosure sale must begin making assessment payments to the association from that date forward. 
 
5. What are an association’s options after purchasing property at its foreclosure sale? 
 
 In Texas, foreclosures are subject to an owner’s right to redeem or buy back his or her 
property sold at an association’s foreclosure sale for a certain period of time (the “redemption 
period”).  The association is prohibited from selling property purchased at its foreclosure sale during 
the owner’s redemption period.  The association may, however, lease the property during the 
redemption period.  Prior to leasing the property, it will likely be necessary to commence eviction 
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proceedings under Chapter 24 of the Texas Property Code and obtain an order to recover possession 
of the property.  Upon expiration of the redemption period, the association may sell or transfer title 
to the property as it deems appropriate.  Keep in mind, any purchaser from the association will 
purchase the property subject to any outstanding prior lien. 
 
6.   Must the association pay real property taxes on property it purchases at a foreclosure 
sale of its assessment lien? 
 
 Real property taxes are the personal obligation of the owner of the property as of January 1 
of each year.  If the association purchases property at a foreclosure sale on January 2, 2004, the 
association is not responsible for the payment of real property taxes which became due on January 1, 
2004.  Of course, the real property tax lien securing payment of the 2004 taxes will be superior to the 
association’s assessment lien.  Accordingly, if the taxing authority later forecloses its tax lien, the 
purchaser at the tax sale will take title to the property from the association free and clear of the 
association’s assessment lien. 
 
7.   If a first lienholder or other holder of a superior lien forecloses, what happens to the 
association’s assessment lien? 
 
 A foreclosure by a prior or superior lien will extinguish the association’s assessment lien.  
The purchaser at the foreclosure sale will be obligated to pay assessments from and after the date of 
foreclosure.  These post-foreclosure assessments will be secured by the association’s assessment lien 
on the property.  As to the pre-foreclosure assessments, the former delinquent owner is still 
personally obligated to pay these assessments.  Whether it is economically viable to pursue 
collection against the former owner is dependent upon the circumstances of that particular case.  To 
pursue collection against the former owner, the association must file a lawsuit against the former 
owner for a personal judgment. 
 
8. How long is the association’s lien valid? 
 
 There is a common misconception that an assessment lien is enforceable forever – that if an 
association simply files a lien in the deed records it will be valid (and must be paid) if the owner 
ever sells or refinances his property.  Unfortunately, this is not correct.  A lien is generally not 
enforceable if the debt which it secures is more than four years past due.  In other words, with some 
exceptions, if the assessment is more than four years delinquent, that portion of the lien which 
secures that assessment cannot legally be enforced.  Re-filing an updated lien to include recent 
assessments does not cure this problem.  To avoid being time barred from enforcing the lien by the 
four-year statute of limitations, the association should file suit to enforce its lien or to seek a 
personal judgment no more than four years from the date the assessment became due.  This risk can 
be somewhat avoided by adopting an application of payments policy whereby payments are first 
applied to the oldest assessments first.  This will leave the more current assessments past due. 
 
 
9. When should the association subordinate its assessment lien to a lender? 
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 Many association boards are being asked by lenders who are refinancing mortgages or 
making home equity loans to agree to make the association’s assessment lien inferior (subordinate) 
to the lender’s lien. If the association’s lien is subordinated, a foreclosure by the superior lienholder 
would extinguish the association’s lien. Without the association’s assessment lien, the association 
usually has little hope of collecting its money from the delinquent owner. The first issue that should 
be determined is whether the board has the power to subordinate the assessment lien under the 
association’s deed restrictions. Most deed restrictions provide for the creation of a lien against each 
owner’s property to secure the owners’ obligation to pay assessments to the association. The deed 
restrictions also generally provide that the lien is subordinate to certain types of liens, usually 
purchase money liens and tax liens against an owner’s property. The board is being asked to 
subordinate the association’s assessment lien because the lender’s lien does not fall under the type of 
lien which is expressly made superior to the association’s lien under the deed restrictions.  If the 
association’s deed restrictions do not state that the board has the power to subordinate the 
assessment lien, a board that does so risks being sued for breach of duty. If the governing documents 
do authorize the board to subordinate the lien, the board must make a business judgment as to 
whether the benefits of subordination (e.g. homeowner goodwill, increase in marketability of homes, 
etc.) outweighs the risk that the association may, if the lender forecloses its superior lien, lose the 
ability to collect assessments against the delinquent owner. If the board decides that the benefits 
outweigh the risks, the board should consider adopting a policy regarding the procedures so that all 
owners are treated consistently. The board also should consider an amendment to the governing 
documents if they want to have the right to subordinate but do not have the power under their current 
documents. 
 
 
 
 
 
 


