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TEXAS MEDICAID 
ESTATE RECOVERY 
PROGRAM (MERP)

Michael Lucksinger
Hutto, Lucksinger & Garrett 
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MERP Overview/History

Mandated by federal Omnibus Budget 
Reconciliation Act of 1993
No Texas recovery program adopted 
initially
March 1, 2005 Texas recovery program 
becomes effective  
Through July 2010, 45,334 cases have 
been processed by HMS, Inc.

Total Recovery- $14.7 Million
Source: Texas Department  of Aging and Disability Services
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How State Tracks & Processes Claims

Medicaid applicants sign Form 8001 
advising of MERP
State cross matches deceased recipient 
with known heirs & sends out “Notice of 
Intent to File Claim” (NOI) 
State contractor required to send heirs NOI 
within 30 days of receipt of file
Heirs have 60 days to file hardship waiver

2010 TEXAS LAND TITLE INSTITUTE

MERP Certification

Certification by DADS whether or not estate 
is subject to a MERP claim
Must be completed and signed by the 
estate representative or an heir
Requests typically processed within 3 days
Current form last revised July 2009
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Recovery Must Be Cost Effective

Not considered cost effective if:
>  Value of recipient’s estate is under $10,000
>  Recoverable amount is $3,000 or less
>   Expense of selling estate property exceeds 

value of property
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Exemptions

Surviving Spouse
Surviving Child under 21 years of age or is 
disabled
Surviving Child who is unmarried and resided in 
homestead for > 1 year preceding recipient’s 
death 
Up to $100,000 of the homestead value may be 
exempt for a lineal descendant having gross 
family income below 300% of the federal poverty 
guidelines

2010 TEXAS LAND TITLE INSTITUTE

Hardship Waivers
If the Estate Property has been the site of family business 
or farm > 1 year prior to death of Medicaid recipient; and is 
primary source of income for heirs (> 50%) 
Would cause estate heirs to become eligible for public 
assistance
Allowing inheritance of Estate Property would allow an heir 
to discontinue receiving public assistance
Medicaid recipient received Medicaid benefits due to being 
a victim of a crime
Other compelling reasons

2010 TEXAS LAND TITLE INSTITUTE
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How Exemptions Are Applied

Application varies among states
Some states waive, some defer til 
exemption no longer applies
Texas is a waiver state, i.e. if exemption 
applies, then claim is waived completely



Title Insurance Underwriting Standards

Underwriting standards vary at this point
Very few claims
Class 7 Probate Claim (TPC § 322)
Not a property lien

Typical Schedule C requirement

2010 TEXAS LAND TITLE INSTITUTE

Probate and Affidavits of Heirship

Probate with administration. For estate to 
handle.
Muniment of Title or Small Estate probate: 
Local rules changing to require MERP 
Certification 
Affidavits of Heirship.  Many title companies 
will accept.  Add MERP certification. 

2010 TEXAS LAND TITLE INSTITUTE

Practice Pointers
Discuss MERP with clients.  Caution re 
deadlines/undefined Statute of Limitations
State procedures v. Texas Probate Code
Check local rules for probate
Check with title company for underwriting 
standards and requirements
Escrow officers- caution dealing with HMS or 
DADS
Implement underwriting requirements

2010 TEXAS LAND TITLE INSTITUTE
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Introduction 
 

Medicaid is a federal government program that is administered by the states.  The 
program pays for healthcare for people with limited incomes and for some health care services as 
people grow older. Services which Medicaid pays for range from services that help people stay 
in their own home, for some medications and for nursing home care, if that is what they need.   

 
States administer the Medicaid program and are federally mandated to implement a 

Medicaid Estate Recovery Program (“MERP”) by the Omnibus Budget Reconciliation Act of 
1993 (“OBRA '93”) to recover the costs paid by Medicaid for long-term care benefits received 
by certain Medicaid recipients. In Texas, the Health and Human Services Commission is the 
state agency which administers the state Medicaid program. The Texas Department of Aging and 
Disability Services (“DADS”) is the state agency with implements MERP. 

   
On March 1, 2005, Texas implemented its Medicaid Estate Recovery Program.  Under 

this program, the state must file a claim against the estate of a deceased Medicaid recipient, age 
55 and older, who applied for certain long-term care services on or after March 1, 2005, and 
which meets certain guidelines for the size of the claim and the assets in the estate.  The funds 
collected by the state are to be used to pay for future Medicaid community-based and 
institutional long-term care services. 

 
 The goal of this presentation is to provide practical information to real estate attorneys, 

title insurance underwriting counsel and title insurance agents in handling transactions involving 
real estate which may be subject to a MERP claim. This presentation does not provide 
information or discussion on how to qualify individuals for Medicaid benefits or how to avoid a 
MERP claim being asserted against a Medicaid recipient’s property.  Additional information and 
access to some of the forms referenced in this presentation can be accessed through DADS 
website: [http://www.dads.state.tx.us/services/]. 
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History of Texas Recovery Program 

 
 In 1993 the U.S. Congress adopted the Omnibus Budget Reconciliation Act of 1993 
which mandated states to adopt a recovery program for Medicaid benefits.  Though mandated, 
the enabling statute for Texas’ recovery program was not adopted by the Texas Legislature until 
2003 and which became effective March 1, 2005.  This means that no property in the state of 
Texas belonging to the estate of a deceased Medicaid recipient who died prior to March 1, 2005 
is subject to a MERP claim.  Also, MERP claims may be filed only after the death of a Medicaid 
recipient.  Therefore, vis-à-vis the risk to estate heirs and title insurance companies, conveyances 
of real estate belonging to a living Medicaid recipient may be transacted without consideration of 
the MERP claim, though this may cause other significant issues for the Medicaid recipient seller 
which are outside the scope of this presentation. 
 
 Since March 1, 2005, Texas DADS, through its third party contractor, HMS, Inc. reports 
handling the following described cases and has recovered the following amounts: 
 

• 45,334 estate cases have been created, researched, and adjudicated by HMS.   
• Total Collected through July 2010: $14.7 Million (Source: Texas DADS) 

 
Annual collections (rounded to nearest $100,000): 
 
2006: $    100,000 
2007: $ 1,100,000  
2008: $ 3,800,000 
2009:   $ 4,600,000 
2010: $ 5,100,000 (through July) 
 
Total Amount Collected:  $14,700,000 
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Tracking and Processing Claims 
 

 Whenever an individual applies for Medicaid assistance, the State advises the applicant 
of MERP and requests that the applicant sign a MERP Acknowledgement (See Appendix Form 
8001) which advises the applicant that any assets in their estate, including their homestead, may 
be subject to a MERP claim after the individual dies.  When a Medicaid recipient dies, DADS 
forwards information regarding the deceased recipient to a third party provider that the State 
contracts with to administer the Medicaid Estate Recovery Program. 

The current and only third party contractor is Health Management Systems, Inc. 
[Website: http://www.hms.com/] (“HMS”). It’s main office for administering MERP claims is 
located in Irving.  HMS receives data files containing information on the estates of deceased 
Medicaid recipients from DADS and acts on those files in accordance with guidelines 
established by the State.  The State’s guidelines and procedures for the handling of MERP claims 
by the third party contractor are set out under Chapter 373 of Title1 of the Texas Administrative 
Code (“TAC”). 
 HMS uses the data it receives from DADS to contact the personal representative or 
family members of the deceased Medicaid recipient.  Appended is a sample of a “Notice of 
Intent to File a Claim Against the Estate” (“NOI”) which HMS sends out to the decedent’s 
family members and the personal representative.  Pursuant to Texas Administrative Code 
(§373.307) HMS is required to send the NOI to the estate representative or the decedent’s family 
members or the decedent’s agent under a durable or health care power of attorney within 30 days 
of its receipt of notice of the death of a Medicaid recipient.  The required contents of the NOI are 
set out in the same section.  Many commentators have questioned the legal effect (and even the 
logic) of the NOI being sent to agents under powers of attorney which are no longer effective.   
 In conversations by this author with an attorney for HMS who oversees processing of 
MERP claims, information was relayed that the goal of HMS is to work diligently with estate 
heirs to reach a timely settlement of the claim and to encourages heirs to contact HMS as soon as 
they receive the NOI to work on any exemptions or hardship waivers. Questions regarding 
interpretation of the rules are passed along by HMS to DADS for further consideration. 
    

MERP Certification 
To assist in determining whether a decedent's estate is subject to a MERP claim, DADS 

has created the Authorization and MERP Certification Form (AMC Form). (See Form 
appended)  

The AMC Form consists of two sections.  
Section 1.  The AMC is to be signed by either the estate representative or a beneficiary of the 

estate.  Note: Though the form language references that the estate or beneficiary “is 
attempting to sell or mortgage the Deceased Owner’s Property”, the form may also be 
used as certification to a probate court. 

Section 2. The AMC will be completed by MERP staff (currently HMS, Inc.) and will 
indicate whether or not the estate or property is subject to a MERP claim.  

DADS and HMS state that the AMC Form requests are processed and returned by fax in the 
order in which they are received, typically within three business days. This author received a one 
day turnaround for a recent request. 
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Waivers, Hardships and Deductions 
 
 Under federal guidelines set out in OBRA ‘93, States are required to waive estate 
recoveries when undue hardship would result.  States have considerable discretion in their 
definition of “hardship” and its impact on estate recovery activities.  Federal guidelines suggest 
two specific kinds of property should qualify for hardship exception (1) homesteads of modest 
value and (2) income-producing property, like farms and ranches, that are operated as a family 
business and essential to the support of surviving family members.  A number of states 
(including Texas) go beyond the federal guidelines for defining exempt property and hardships.  
Below are the statutory guidelines adopted by Texas under the Texas Administrative Code for 
waivers, hardships and allowed deductions. 

 
Claims Filed Only if Cost Effective  (TAC §373.215) 

MERP claims will only be filed by DADS when it is cost-effective. Claims that are 
considered not cost-effective are those where: 

 the value of the estate is $10,000 or less;  
 the recoverable amount of Medicaid costs is $3,000 or less; or  
 the cost of selling the estate property would be equal to or greater than the property's 

value.  
 

Exemptions from Claims  (TAC §373.207) 
MERP claims will be waived should one or more of the following conditions exist: 

 there is a surviving spouse;  
 there is a surviving child or children under 21 years of age;  
 there is a surviving child or children of any age who are blind or permanently and totally 

disabled under Social Security requirements; or  
 there is an unmarried adult child who resided continuously in the Medicaid recipient's 

homestead for at least one year before the time of the Medicaid recipient's death. 
 

Hardship Waivers  (TAC §373.209) 
A hardship waiver may be applied for when any of the following apply:  

1.   The estate property:  
 has been the site of a family business, farm, or ranch for at least 12 months prior to the 

death of the Medicaid recipient;  
 is the primary income producing asset of the heirs;  
 produces at least 50 percent of their livelihood; and  
 recovery by the state would affect the property and result in heirs losing their primary 

source of income. 
2.   The estate's beneficiaries would be eligible for public or medical assistance if a recovery 

claim is collected.  
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3.  Allowing one or more heirs to receive the estate enables the heir to discontinue 
eligibility for public or medical assistance.  

4.  The Medicaid recipient received medical assistance as the result of being a crime victim.  
5.  Other compelling reasons exist. 
 

Extra Homestead Property Exemption. One additional type of hardship applies just to 
homestead property.  When one or more siblings or lineal descendant heirs has gross family 
income below 300% of the federal poverty guidelines, then up to $100,000 of the homestead 
value may be exempt from recovery. 

Individuals seeking a hardship waiver must complete the Application for Hardship 
Waiver (See Appendix Form 5006) and return it with supporting documentation within 60 
days from the date of the Notice of Intent to File a Claim.  Failure to comply with the 60 day 
filing period may result in loss of the right to claim a hardship.  
 

Other Allowable Deductions  (TAC §373.213) 
Certain deductions from the claim amount may be considered when sufficient supporting 

documentation is available. These include necessary and reasonable home maintenance expenses 
for vacant homes of institutionalized recipients. Costs can include real estate taxes, real estate 
insurance (excluding liability), utility bills, home repairs, and other maintenance expenses such 
as lawn care.  

In addition, deductions may be considered for necessary and reasonable expenses for care 
(including payment of personal attendant care) provided for the Medicaid recipient that enabled 
the recipient to remain in his or her home, thereby delaying the need for institutionalization. The 
documentation submitted must include invoices from a provider showing the allowable charges 
and payments made, therefore detailed record keeping is recommended. 
 

How Exemptions and Hardships Are Applied 
 
Waiver v. Deferral 
 Though Medicaid is a federal program and MERP is mandated by federal law, the 
administration of the Medicaid program and the implementation of MERP is left to the states, 
therefore the rules for how these programs operate can vary a great deal from state to state.  In 
some states the application of exemptions and hardships is subject to deferral of the claim until 
such time as the exemption or hardship may no longer apply.    In some states eligibility for an 
exemption or hardship acts as a waiver meaning that for any portion of the claim eligible for an 
exemption or hardship, then that portion of the claim is waived and will no longer be asserted by 
the state.  

An example would be the deceased Medicaid recipient being survived by a spouse.  In a 
deferral state, the MERP claim does not go away but is just deferred until the death of the 
surviving spouse.  In a waiver state the MERP claim no longer exists.  Texas is a waiver state. 

Also, when a hardship is granted to less than all of the estate heirs it impacts the proceeds 
from the sale of the estate property differently than you may think.  A partial hardship does not 
directly reduce the claim amount, it reduces the amount of the recoverable assets. 
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Example Situation Involving a Partial Hardship Waiver and Deductions:  Estate with 2 heirs 
(50/50 distribution) and assume the estate home is the only estate asset.  Home is sold for 
$80,000; the MERP Claim is $50,000; and 1 of the heirs was granted a full hardship. Question- 
How is the hardship waiver applied and how are items such as unpaid property taxes, closing 
costs, and realtor fees factored in? Provided there are no issues with the sales price of the home 
(arms length transaction), DADS would take the sales price and deduct the following: unpaid 
taxes, reasonable closing costs, and reasonable realtor fees. The resulting net amount of the 
“value of the asset” would then be reduced 50% to reflect the hardship granted to one of the two 
heirs.  
Sales Price:                             $80,000 
Deductions: Property Taxes    $1,800 

Realtor Commission    $3,400 
Closing Costs     $1,500 

Net Proceeds w/o MERP Claim=      $ 73,300 
 

The amount due for the MERP Claim would be $36,650.00 (50% of the Net Proceeds).   
Therefore, the claim is not proportionally reduced by one-half, but the full $50,000 claim does 
not have to be paid even though the proceeds from the sale are otherwise sufficient to cover the 
full amount of the claim.  

 
Title Insurance Underwriting Standards 

 
At this time, Texas title insurance underwriting standards are fairly consistent in 

requiring satisfaction of a known MERP claim but application of the standards do vary.  
Apparent reasons are that this is an issue which is just now beginning to be confronted in title 
insurance closings and because the MERP claim is just that, a claim, and not a lien.    Since it is a 
claim against an estate and not a specific lien against any particular property, then there is a 
question as to whether or not coverage under a title insurance policy would extend to payment of 
a MERP claim that is not paid prior to insuring title on estate property.  Caution certainly dictates 
that the possibility of a MERP claim should be investigated and then satisfied if it exists. Also, at 
this time, very few claims are being reported by underwriters. 

 
Sample Underwriting Requirements 

 
Below are listed the most common underwriting requirements from underwriters for 

issuance of title insurance on property involving a sale or mortgage of property previously 
owned by a decedent who died after March 1, 2005:      
    >  Viewed as a Class 7 claim against an estate, not a lien. 

>   If the sale is by the estate, via the executor or administrator and there is no notice 
of a MERP claim, then no further requirement.  Reasoning: On the basis that the 
executor/administrator should handle the claim in the process of administering the estate.  
>   If the title agent certifies there is a surviving spouse or an adult child residing in 
the property and there is no notice of a MERP claim, then no further requirement.  
Reasoning:  Estate qualifies for full exemption. 
> If intestate estate, and no clear exemption applies, MERP certification is required.   
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Sample Schedule C Requirement 

 
Below is suggested language by one underwriter of a Schedule C requirement on a title 

commitment where the examiner is researching title on property owned by a heir of a decedent 
who died after March 1, 2005 and there was no probate of the estate that addressed any possible 
MERP claim: 

“Company has been advised that a record owner died after March 1, 2005.  Company 
should be furnished evidence that the record owner did not receive Medicaid benefits after 
March 1, 2005 or evidence that the record owner’s estate is not subject to a claim under the 
Medicaid Estate Recovery Program.” 

 
Probate and Affidavits of Heirship 

 
 As mentioned in the introduction for this presentation, this presentation is not intended to 
offer guidance or advice on how to handle a MERP claim inside of the administration of a 
probate estate.  For information on handling a MERP claim inside of an estate administration, the 
author recommends review of the following recently presented state bar CLE articles: 
 
 C. Boone Schwartzel Unsecured Claims and MERP Claims in Probate, State Bar of 
Texas Advanced Elder Law Course, (April 15, 2010) 
 Randy Drewitt and H. Clyde Farrell Handling a Medicaid Estate Recovery Program 
Claim in Texas 2010, State Bar of Texas Advanced Elder Law Course (April 15, 2010) 
 
Probate 
  
 Whenever the estate of the decedent is handled through a court administration, then so far 
as insuring title to estate property, there is no real concern for title insurance companies.  The 
reason is that the claim should be handled in the due course of administering the estate.  If the 
title company deals with the executor or administrator as the seller of the estate property, and not 
directly with the estate beneficiaries, then there is little risk for the title company. 
 The risk for title companies and their underwriters is dealing directly with the heir of an 
estate when there has been no administration or, though the possibility is remote, where property 
has been distributed by an estate out to an heir, but the MERP claim was unknown of by the 
executor, was mishandled or just ignored. 
 If the estate has been probated as a Muniment of Title (Texas Probate Code § 89A et seq) 
or under a Small Estate Affidavit (Texas Probate Code § 137 et seq), attorneys and title 
companies should be aware that that many probate courts are now requiring a MERP 
Certification be filed in the probate case or that the applicant aver in pleadings that the decedent 
did not apply for and receive Medicaid benefits on or after March 1, 2005.   (As an example see 
appended local rule letter issued April 21, 2008 by Judge Guy Herman of Travis County Probate 
Court No. 1.)   

For all title examinations involving property passing through a Muniment of Title or 
Small Estate Affidavit Estate of a decedent after March 1, 2005  a proper review should  address 
the issue of whether or not  MERP recovery was addressed in the probate pleadings or the 
court’s order. 
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Affidavits of Heirship 
 
 If the truth be known, title companies and their underwriters, would prefer not to rely on 
Affidavits of Heirship in insuring title.  Many title claims have resulted from the 
misinterpretation of information in these affidavits by title examiners and closers, or from 
information in the affidavits being erroneous or fraudulent.  In Texas, the use of Affidavits of 
Heirship to cure title is just a fact of life that must be dealt with.  The additional possibility of 
there being a MERP claim against estate property only adds to the risk of this practice. 

It is because of the risk of this practice that title insurance companies must be diligent in 
attempting to have the most accurate information possible disclosed in the affidavits and to ask 
questions whenever the information is incomplete.  Therefore, the possibility of a MERP claim 
against estate property must be an additional consideration when insuring title to property owned 
by the heir of a decedent. 

 It is recommended that attorneys add a MERP certification to their Affidavit of Heirship 
forms similar to the following: 

“To the best of Affiant’s knowledge, after March 1, 2005, Decedent did not apply for, 
receive or have paid on Decedent’s behalf any Medicaid benefits for nursing or other health 
care services.” 

 
Practice Pointers 

 
Attorneys. 
 
Real Estate Practitioners: Attorneys should discuss MERP with clients who own/received 
property from an estate of a decedent who died after March 1, 2005 and which has not been 
subject to a probate administration.  If assisting with curing title with Affidavits of Heirship, you 
should include language addressing whether or not the decedent applied for or received Medicaid 
benefits after March 1, 2005.  Be aware of the hardship application rules and deadlines.  Also, it 
is still unclear as to what if any statutes of limitation apply to MERP claims. Because of the 
unclear status of any statute of limitations, it is the author’s recommendation that the attorney be 
pro-active in dealing with the issue where there is a MERP claim, and to be aggressive in 
asserting any exemptions, hardships or deductions with the state’s third party contractor.  It 
appears that the State’s resources for dealing with claims is limited and that there is not a great 
deal of interest in expending resources to defend against an aggressive position regarding 
exemptions, hardships or deductions. 
 
Probate Practitioners:  Be aware of local rules for probate of estates by Muniment of Title or a  
Small Estate Affidavit.  Also, take note that the State’s MERP exemption and hardship waiver 
rules do not line up with the homestead exemptions set out in the Texas Probate Code nor do 
DADS rules for processing claims line up with procedures under the Texas Probate Code for the 
filing of claims by creditors against estates.  For an in depth discussion of these issues and the 
possible unconstitutionality of some of the MERP rules, I recommend review of the articles 
referenced under “Probate and Affidavits of Heirship” above. 
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Title Company Personnel.  
 
Escrow Officers:  When dealing with closings involving estate heirs when no personal 
representative has been appointed (e.g. Muniment of Title probate or Affidavit of Heirship), then 
extreme caution should be exercised when assisting heirs or communicating with DADS.  It is 
advised that if DADS is asserting a MERP claim, then communication with DADS or the third 
party contractor (HMS) regarding the applicability of exemptions, hardships and deductions, 
should be by the heir or the heir’s attorney and NOT by title company personnel.  
 
Title company examiners and underwriting counsel: Underwriting guidelines should be reviewed 
to take into account the possibility of encountering the existence of a MERP claim in an 
examination of title involving real estate with a record owner who died after March 1, 2005 and 
whose estate was not handled through an estate administration that addressed any possible 
MERP claim.  Appropriate Schedule C requirements should be added to title commitments.   
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APPENDIX ITEMS 

 
1. Form 8001 (April 2010) Medicaid Estate Recovery Program 

Receipt Acknowledgement 
 

2. Sample- HMS, Inc. (The Texas Medicaid Estate Recovery Program 
Contractor) Notice of Intent to File a Claim Against the Estate 
 

3. MERP Authorization and Certification (Revised July 07, 2010) 
 

4. Form 5006 (January 2008) Application for Hardship Waiver 
 

5. Local rules letter dated August 21, 2008, Judge Guy Hermann, Travis 
County Probate Court No. 1 
 
 

 
 






























